IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.7421 of 2017

M/s Malti Infrastructure Pvt. Ltd., Ground Floor, Malti Niwas, Jai Hind
Colony, New Ranipur, Phulwarisharif, Patna-801505 through its Shwetabh
Kumar, Director.

...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Urban Development 7
Housing Department, Bihar, Patna.

The Chief Engineer, Urban Development and Housing Department, Bihar,
Patna.

The Superintending Engineer, Urban Development and Housing
Department, Bihar, Patna.

The Ex. Engineer, DUDA, Muzaftarpur.
The Executive Officer, Nagar Panchayat, Motipur, District- Muzaffarpur.

...... Respondent/s
Appearance :
For the Petitioner/s : Mrs. Usha Kumari, Advocate
For the Respondent/s Mr. Abbas Haider- SC6
Mr. Ravish Chandra, AC to SC6
For the Respondent No.5: Mr. Harshvardhan Shivsundram, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 05-05-2023

Heard learned counsel for the petitioner and learned
counsel for the respondents.

2. The present writ petition has been filed claiming the

following reliefs :-
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“i. For quashing the impugned order dated
23.11.2016 passed in the light of Letter no.
3186 (3) dated 09.05.2016 staying the NIT no.-
4 of 16-17 dated 08.12.2016 for re-tender and
respondents be directed to open the financial
bid of the petitioner company and award the
tender in the favor of the petitioner company
for which the petitioner company is entitled but
without any notice/disposal of the petition
dated 05.12.2016, the respondent
Superintending  Engineer,  Bihar  urban
development authority, Urban development &
Housing Department, Patna has canceled the
tender and directed to Executive Officer, Nagar
Parishad, Motipur to publish for re-tendering
of the same work moreover if the work is not
awarded to the petitioner company only may be
met with loss of business but the state will also
met with loss of Govt. exchequer, but under the
reason best, the respondents are adamant not
to award the work in favor of the petitioner,
and direction issued for fresh NIT on much
enhanced rate, which is unfortunate, and thus
an appropriate order may be passed directing
the respondents to award the work in favor of
the petitioner, instead of execute the fresh NIT,
which may be in the interest of Govt.
revenue/public interest, because the work for
Rs. 94,83,690/- has been already enhanced and

also to fix the responsibility on the respondent
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concerned for this enhanced cost.

ii. Further for restraining the respondents from
finalizing and awarding the re-tender and work
order pursuant to impugned fresh NIT issued
for construction of above work till disposal of
the writ.

iii. For granting any other relief/s for which
the petitioner be found entitled in the eye of

»

law.

3. The short facts, according to the petitioner, are that
fourth time NIT No-2 of 2015-16 was issued by the Executive
Officer, Nagar Panchayat, Motipur, Muzaffarpur for
construction of Administrative Building of Nagar Panchayat,
Motipur in which the petitioner participated as a bidder and
after final evaluation of the technical bid, it was declared
qualified. Thereafter, the Superintending Engineer issued letter
to Executive Engineer, DUDA, Muzaffarpur for tools & plants
verification of the petitioner company. The petitioner had been
waiting for opening of the financial bid, but all of sudden, the
Superintending Engineer cancelled the tender vide his letter no.
1837 dated 23.11.2016 in the light of letter no.3186 (3) dated
09.05.2016 and directed the Executive Officer, Nagar
Panchayat, Motipur to re-tender the bid and, accordingly, re-

tender was invited vide NIT No. 04/2016-17 on 08.12.2016 for
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the said work. Being aggrieved by the aforesaid decision dated
23.11.2016, the petitioner filed the present Writ.

4. The learned counsel for the petitioner submitted that
the petitioner is aggrieved by the action of the respondents in
rejecting the tender solely on the ground that there was a single
tenderer after the technical bid. The learned counsel further
submitted that even after inviting tender for fourth time, only
the petitioner remained in contention as single tenderer. In such
a situation, there was no logic in re-tendering the matter.
Moreover, even the notification No. 3162 (s) dated 09.05.2016
of the Road Construction Department provides for award of
contract to single tenderer. Thus, the learned counsel submitted
that even the single tenderer can be awarded the contract and the
same has been held by this Court as well. In support of this
contention, the learned counsel has placed reliance on the order
dated 21.07.2016 passed by this Court in CWJC No.8869 of
2016 and its analogous cases.

5. On the other hand, the learned counsel for the
respondents while justifying the action of the respondents
submitted that as per the tender guidelines contained in
Notification No0.3162 (s) dated 09.05.2016 issued by the Road

Construction Department, Govt. of Bihar, it has specifically
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been mentioned in para 2 that after evaluation of the technical
bids, if only one tenderer remains for evaluation of financial bid
the re-tender be invited immediately. The learned counsel
further submitted that as no exceptional situation existed to
consider the single bid, therefore, the aforesaid NIT
No0.02/2015-16 was rightly cancelled by the respondent no.3
vide letter dated 23.11.2016 with a direction to the authorities
for re-tendering in the matter in the light of aforesaid
notification dated 09.05.2016. Thus, in the facts and
circumstances stated hereinabove, the learned counsel submitted
that as the petitioner remained single tenderer in the aforesaid
technical bid, so in the light of the aforesaid notification dated
09.05.2016, re-tender was invited, but the petitioner did not
participate in the fresh tender. Hence, no interference is required
by this Court in this matter.

6. Having considered the material available on record
and further considering the rival submission, it appears that the
aforesaid NIT No0.02/2015-16 was cancelled by the respondent
no.3 vide letter dated 23.11.2016 in the light of Clause (2) of the
notification of the Road Construction Department, Government
of Bihar dated 09.05.2016, which prescribes that after

evaluation of the technical bid, if only one tenderer remains for
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evaluation of financial bid, the re-tender be invited immediately
and, accordingly, re-tender was invited vide NIT No. 04/2016-
17 on 08.12.2016 for the work in question.

7. It 1s relevant to quote the Notification dated
09.05.2016 for ready reference.

gey fAmior fAvrT

ferR_weR

SfeREET

Jw=- 907/F9 03 / 2016 3162(s) ge faAie-09/05/16

ARG WM & Jigess 283(2) & IdH yaa wfkrdi @t
TN @R gU AER & Nrowure RER ol fmior v dfear & frm
163 @ fEfiRed qR1 R & g9a F gheenfid e 8-

“163 (1). O AMal S8l gouidd Bg T 9 oifde faxfw
et (Financial Bid) 39 & @ a9 X gAIRRd fhy odY | o
e FfdeemT & R I9F | @ Rofa #§ 6t Mideemrst @t
SuRefy § dfedt & miegm § fSfAerar &1 =@7= 8

(2). T@mat delt (Technical Bid) & Aedi & 9&Id
fixita @et (Financial Bid) & Hediew &g A1 U fAfder 99 & o
SIGECEINEE CEllc il i)

Ry doanes aRRefd # Ot el faxfia dielt arelt M
W 9y e/t @t sigger arett fawria Afdg wffa grr ol
forn T Apan & Rt f6 O Rt & fog fAwrig @5 @1 39 oM™ @
d Ighed U @ fF gnifis oRRef grpfies siuer eteman o
JMUIHTeE Ypid o R S Aot asen , IE qRefl, TerRi
I Raet dddl s & HRU 2| et s & Ffaw emEe &
gd & el 93 @1 Soa eTgHie urd &R SifFErd &R |

(3) gAMfAaT =TT & Ga] W AR} Tepeiieh! el & Hoedid
% SR R doft & geaie 2 A U e 99 ® SRR @ o
W AWl & IR JeM WSPR I U6 WR & SR & TiEPR gRI
fepan e |

g Wit FReEd e Foee 2g gue I / afa @t
e aret el e SRy Yem offer 2 & s 9l & Aol
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sifcm & O AWl @ fawrf At & A TR B Bl STaRg e
8 |
fdER Ioue P T
g0
(5 998 T[=)
WWBR & G dAfed
gy fomior fawm, R ge|

8. From the plain reading of the aforesaid notification,
it 1s clear from clause 2 that if after evaluation of technical bid,
if only one bidder remains, then the bid would be re-tendered.
However, liberty has been given to he higher authorities to
consider even the single bid in case of certain emergency. But
from the material facts of this case, the petitioner has not been
able to show any such emergency.

9. With regard to applicability of the said notification
dated 09.05.2016, we find that the tender in question was issued
on 16.06.2016, whereas, the said Notification No0.3163 (s)
issued by the Road Construction Department with regard to
tender guideline 1s operative from 09.05.2016 prior to issuance
of aforesaid tender, as such, the case of the petitioner is guided
by the aforesaid notification and tender in question has rightly
been rejected on account of single bidder.

10. It is well established principle that the tenders are
to be evaluated on the basis of rules prevailing on the date the

NIT was issued and not on the basis of any subsequent
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amendment in the Rules and procedure to be followed.
Therefore, in the facts and circumstances of the case, the
aforesaid decision cited by the petitioner is not applicable in the
case at hand. On this aspect of the matter, the case of the
petitioner is distinguishable from the case cited by the petitioner
supra.

11. From the above discussions, it appears that the
petitioner has not made out a prima facie case so as to interfere
with the order dated 23.11.2016 passed by the Superintending
Engineer, respondent no.3.

12. It is well settled principle of law that the
constitutional courts are expected to exercise restrain in
interfering with the administrative decisions and they ought not
to substitute their views substituting that of the administrative
authority.

13. In the light of aforementioned facts and
circumstances of the case, in our opinion, no illegality or
irregularity has been committed by the respondents in passing
the impugned order canceling the tender and the reasons
assigned for the same are well justified, which do not require
interference by this Court.

14. Accordingly, this writ petition stands dismissed.
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15. Pending application, if any, stands disposed of.

(P. B. Bajanthri, J)

(Arun Kumar Jha, J)
V.K.Pandey/-
AFR/NAFR AFR
CAV DATE 26.04.2023
Uploading Date 05.05.2023
Transmission Date NA




