IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.2033 of 2018

Faiyaz Ahmad, son of Late Mukhtar Ahmad, resident of Mohalla- Kalali
Bagh, P.S.- Dhanbad Town, District- Dhanbad Jharkhand.

...... Petitioner/s
Versus

The State Of Bihar through the Principal Secretary Department of Home,
Govt. of Bihar.

The Senior Superintendent of Police, Patna.

The Superintendent of Police, Kishanganj.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr. Sarvadeo Singh, Advocate
Mr. Md. Anisur Rahman, Advocate
For the Respondent/s  : Mr. Fazle Karim, Advocate

CORAM: HONOURABLE MR. JUSTICE DR. ANSHUMAN

ORAL JUDGMENT

Date : 09-10-2023

Heard learned counsel for the petitioner and learned
counsel for the State.

2. Learned counsel for the petitioner submits that due
to inadvertant mistake in typing, May 2000 has wrongly been
typed in place of May 2002 in paragraph 1 (C) of the writ
petition. He is directed to correct the same in course of the day.

3. The present writ petition has been filed by the
petitioner for quashing of the order contained in Memo No.
7728 dated 07.07.2017 shown as District order No. 2680 of
2017 by which the payment of the petitioner for the period from

May 2002 to April 2003 has been denied on the principle of “no
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work no pay” but sanctioned this period as extraordinary leave.
Learned counsel for the petitioner further challenged the order
dated 29.10.2016 passed by the respondent No. 3,
Superintendent of Police, Kishanganj by which the salary of the
petitioner for the period from May 2002 to April 2003 has been
withheld on the principle of “no work no pay.” The further
prayer has been made to direct the respondent to make payment
of salary from May 2002 to April 2003 treating the petitioner on
duty for the said period.

4. Learned counsel for the petitioner submits that the
petitioner has challenged the said order primarily on two
grounds; firstly, the Senior Superintendent of Police, Patna has
no jurisdiction to pass such an order dated 07.07.2017 and,
secondly, while passing of the said order, he has ignored the
Rule 843 of the Police Manual Rule, 1978 (hereinafter referred
to as the ‘Rules of 1978’) as well as passed the order in
contravention of Rules 180 and 232 of Bihar Service Code,
1952.

5. Learned counsel for the petitioner further submits
that, Rule 843 of the Rules of 1978 is clear that in case of
unauthorized absence, proceeding has to be initiated. According

to relevant rules of Bihar Service Code, 1952, the leave ought to
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be granted under the admissible rules according to service
which has completely been ignored. Learned counsel for the
petitioner also submits that under Rule 232 of Bihar Service
Code, 1952, the respondent ought to have considered the said
period as half pay leave period.

6. Learned counsel for the State submits that the
petitioner has earlier moved before this Court in CWJC No.
2314 of 2015 for the same relief and his claim was rejected by
Hon’ble Single Judge vide order dated 06.02.2015. Thereafter,
the petitioner has filed Letters Patent Appeal bearing L.P.A. No.
568 of 2015 which was disposed of vide order dated 23.08.2016
with certain observations and directions which are as follows:-

“a. In our view, it was not an ordinary case of
employer and employee, but it was a case where Government
was the employer. Atleast the Government ought to have been
asked whether payment was made or not, and if not why,
because Government is a model employer and cannot shirk its
responsibility and take shelter of legalistic approach to defeat
the legitimate claim of its employees.”

“b. In these appellate proceedings, the appellant has
brought on record by supplementary affidavit that the State

Government in the Department of Home Police has requested
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the Director General of of Police, Bihar, Patna to enquire into
the matter and if payment is due, make payment. We can only
reiterate the same.”

“c We, accordingly, direct the Director General of
Police, Bihar, Patna to let the matter be enquired into and if it is
found that the payment is due to the petitioner-appellant for the
period aforesaid, he would ensure that within three months from
today, payment is made to the petitioner-appellant, but if it is
found that payment is not due, speaking order in that regard
would be duly communicated to him.”

7. Learned counsel for the State further submits that
this matter was specially assigned by the Director General of
Police to the Senior Superintendent of Police and the Senior
Superintendent of Police upon going through the relevant
documents and the reports collected related with the petitioner
from the various corners has passed a detailed and reasoned
order in which the stand has been taken that as per the Police
Headquarter order 7947/P-2 dated 14.12.2000 and subsequently,
[.G. Darbhanga Zone Letter No. 53/C dated 15.01.2002 and
D.I.G Purnea Range Letter No. 90 dated 18.01.2002 and

consequently Kishanganj District Order 528 of 2002, the

petitioner was relieved from Dhanbad District, Jharkhand and
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L.P.C. was issued. At that period, the petitioner was posted at
Tedhagach P.S. as Officer-in-charge but having got information
about transfer, the petitioner absconded from Tedhagach P.S.
and on 18.05.2002, sent an application to Superintendent of
Police, Kishanganj about his treatment in P.M.C.H, Patna
enclosing the copy of the outward ticket issued by PM.C.H.,
Patna bearing ERSO No. 1348 dated 16.05.2002 showing advise
for three weeks rest by the doctor and again on 06.06.2002 sent
an application to Superintendent of Police, Kishanganj about
rest for further three weeks. Upon an enquiry about the
petitioners treatment, it has come to the knowledge of the
Superintendent of Police, Kishanganj that the register of
P.M.C.H., Patna bearing ERSO No. 1348 dated 16.05.2002 is in
the name of one Md. Zahid while as per the ticket submitted by
the petitioner, it should be in the name of Faiyaz Ahmad by
which it is clear that the petitioner had submitted a fabricated
slip of treatment before his high officials.

8. Learned counsel for the State submits that in this
background, the petitioner was treated as absconded during the
period from May 2002 to April 2003 and during the said period,
his leave was treated in accordance with Rule 180 of Bihar

Service Code, 1952 as extraordinary leave. Learned counsel for



Patna High Court CWJC No.2033 of 2018 dt.09-10-2023
6/8

the State further submits that there is due compliance of Letter
Patents Appeal order passed by this Hon’ble Court has been
made as this Hon’ble Court has pleased to direct to the Director
General of Police to enquire into the matter and if it has been
found that the payment is due to the petitioner for the aforesaid
period, he would ensure the payment and if not, speaking order
in this regard would be duly communicated to him. Learned
counsel for the State further submits that a reasoned and
speaking order has already been communicated which is under
challenge before this Hon’ble Court in the present writ petition.

9. Upon going through the pleadings and upon perusal
of the records, it is clear to this Court that petitioner has moved
earlier before this Hon’ble Court in CWJC No. 2314 of 2015
and further in L.P.A. No. 568 of 2015 and in the light of the
observation made by this Hon’ble Court in L.P.A. No. 568 of
2015, the present reasoned and speaking order has been passed.
The reasons assigned by the Officer in the said order are as
follows:-

“gftre TRferfa & v & & o o1gas faefaa &
FI GAT IT &7 AT TEE I I, QNS I & & iah-
10.05.2002 &I T & 7T TF T&H YiRieR & GHa A9

Hgd G497 @S FIUT NATEET qq9a T8l fF
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TroUHoH U0 H ST &H s T / ITaT {T ToAd 918,
TE | T N AT AEUS ST H TNEE & § g9 8q

T T T8 U9 S[F-0 6 &7 99 & & |

TYEAT ERT 99 d& 34 999 § 5% TF § a9 B4 &0
o qET foraT T, a9 % SHET & For agET aq AT
FOT § BT T U9 AR e ad W& | 75 2002 T adel
2003 @& T AT T aedr [@ar e fear 59T & sder @
T, T & AREUS O § JREH &0 |

gfere geaTe, [T8 qeAT & Jais- 7995/91-1,
fei#-07.07.17 ERT wrea FEsr & S arerT & HATE Jofo
TS AEHE & AT AT YT no work, no pay &T =

9 7T 2002 sde 2003 T AT STETHUT AGRIIT S 1dhd [RIT

STAT & UF 3T AT H I UF 3= 9T 2 gl &1 |"

10. After going through the said reasoning, it
transpires to this Court that the petitioner has tried to mislead to
his high officials by way of submitting false documents of his
illness and on this ground, he wants to take the benefit of the
same.

11. On the basis of the reasons assigned in the order,
the view of the authority that the petitioner was neither worked
in Bihar nor at Jharkhand during the period from May 2002 to

April 2003.
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12. This Court is of the view that there is no need of

any interference. Accordingly, this writ petition is dismissed.

(Dr. Anshuman, J.)

AFR/NAFR

CAV DATE

Uploading Date

13.10.2023

Transmission Date




