IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.17831 of 2016

Engineering Projects India Ltd. (A Government of India Enterprises) having
its Head Office at 43, Scope Complex, Lodi Road, New Delhi-110003 &
Local Office at Flat No.202, R.S. Villa, Behind Rajeshwar Hospital,
Kankarbagh, P.S.-Kankarbagh, District- Patna-800020.

...... Petitioner/s
Versus

1. The Bihar Police Building Construction Corporation (Undertaking of Bihar
Govt.), Kautilya Nagar, Patna-14 through its Director General of Police-cum-
Chairman-cum-Managing Director.
2. The Director General of Police-cum-Chairman-cum-Managing Director,
Bihar Police Building Construction Corporation (Undertaking of Bihar
Govt.), Kautilya Nagar, Patna-14.
3. The Chief Engineer, Bihar Police Building Construction Corporation
(Undertaking of Bihar Govt.), Kautilya Nagar, Patna-14.
4. The Superintending Engineer, Bihar Police Building Construction
Corporation (Undertaking of Bihar Govt.), Kautilya Nagar, Patna-14.
5. The Executive Engineer, Rajgir Division, Bihar Police Academy Office,
Chhabilapur Road, Rajgir-803116.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr.Vikas Kumar, Advocate
For the Respondent/s  : Mr.Prasoon Sinha, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 19-05-2023

Heard learned counsel for the petitioner and learned
counsel for the respondents.

2. In the instant petition, the petitioner is challenging the
order contained in memo no.5163 dated 01.12.2015 issued by
the Chief Engineer, Bihar Police Building Construction
Corporation (hereinafter referred as ‘Corporation’) whereby and

whereunder the petitioner has been debarred from participating
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in any future tender of the Corporation due to non-completion of
Bihar Police Academy, Rajgir.

3. Brief facts of the case, according to the petitioner, are
that the Corporation floated a tender for construction of Bihar
Police Academy (Administrative etc., Civil, Electrical, PHED
and other works including Green Building related works) at
Rajgir. Pursuant to the said advertisement, the petitioner
participated in the said tender process and he was declared
successful. Accordingly, the aforesaid work was allotted to the
petitioner and the agreement was executed between the
petitioner and the Corporation for execution of aforesaid work
on 15.02.2012. The work commencement order was also issued
by Executive Engineer on 15.02.2012 itself. As per the aforesaid
agreement, the completion period of the work was 30 months
and the completion date was 14.08.2014. There happened to be
some non-cooperation on the part of the respondent authorities
and they were not acting as per the terms of the agreement, the
work could not be completed and the contract period was also
coming to an end, the petitioner by filing an application dated
01.08.2014 prayed for extension of time mentioning all the
issues in details. Thereafter, on 08.01.2015 wunder the

supervision of Chief Engineer of the Corporation, the work was
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supervised and concurrence was given for approval of time
extension, but the respondent authority did not adhere to the
aforesaid decision and approval. As the extension of time was
not given, the petitioner vide letter dated 04.03.2015 made
request to the Chief Engineer of the Corporation for extension
of time till 14.08.2015. Pursuant to the said letter, the
Corporation vide letter dated 20.03.2015 granted the extension
of time to the petitioner to complete the work before
14.08.2015. When the work was in progress and the petitioner
was facing several problems in execution of works, he made
several requests to the respondent authorities but they were
paying no heed. All of a sudden, the Chief Engineer vide letter
no. 4844 dated 03.11.2015 issued show-cause notice to the
petitioner as to why he be not debarred from future tender and
also to terminate the contract agreement. Further the Executive
Engineer vide letter no. 1043 dated 06.11.2015 issued show-
cause notice to the petitioner as to why in terms of Clause 3 of
the contract agreement, steps should not taken to terminate the
agreement. Pursuant to the aforesaid notices, the petitioner filed
his show-cause reply vide letter dated 19.11.2015 giving the
details of the problems which it was facing in execution of the

work. At the same time, it also made request to grant him
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extension of time for further 12 months so that the work may be
completed. But surprisingly the petitioner received an order
contained in memo no. 5163 dated 01.12.2015 (Annexure 1) by
which the Chief Engineer of the Corporation debarred him from
participating in future tender till completion of the work.
Thereafter, the petitioner vide letters dated 10.12.2015 and
21.12.2015 addressed to the Chief Engineer of the Corporation
made a detailed representations mentioning all the facts and
requested him to recall the debarment order, but the respondent
authorities did not accede to the request. Being aggrieved, the
petitioner filed the present Writ.

4. The learned counsel for the petitioner submitted that
there is no provision in the agreement or any other law which
empowers the Respondent authority to debar the petitioner from
participating in future tender. The learned counsel further
submitted that there is a serious breach of agreement on the part
of the respondent authorities due to which the petitioner could
not adhere to the time schedule mentioned in the agreement. The
learned counsel further submitted that due to the aforesaid
debarment, the petitioner is facing serious problems on day to
day working as there are other tenders/bids in which the

petitioner has participated and it has serious apprehension that
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due to the said debarment, its technical bid may be rejected on
this ground. The learned counsel further submitted that the
aforesaid order of debarment is prejudicially causing great
hardship in day to day working. The action of the Respondent
authorities is arbitrary, malafide and illegal.

5. On the other hand, learned counsel for the respondents
submitted that admittedly the agreement was executed by the
petitioner and the Corporation on 15.02.2012 and the work
commencement order also was issued by the Executive
Engineer of the Corporation on the same day i.e. 15.02.2012
itself. As per the aforesaid agreement, the completion period of
the work was of 30 months and the completion date was
14.08.2014. However, the petitioner himself after having
considered the pros and cons of the entire matter requested the
Corporation for extension of the period for completing the work
up to 14.08.2015 by its letter dated 04.03.2015 which contains
the undertaking given by the petitioner mentioning categorically
the time schedule for completion of the buildings in question. It
has been assured that 11 buildings would be completed by
15.05.2015, 05 buildings would be completed by 15.06.2015
and 04 buildings would be completed by 15.07.2015 i.e. the

total number of 20 buildings would be completed by
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15.07.2015. It was categorically stipulated that structural work,
brick work, under flooring work, plaster work and finishing
work of remaining 22 buildings would be completed by August,
2015. However, the petitioner did not complete even a single
building till 01.12.2015 and completely failed to comply with
aforesaid undertaking. The learned counsel further submitted
that even after lapse of 45 months, the work remained
incomplete which shows that the petitioner has no seriousness
and interest in completing the works of Bihar Police Academy
as per the provisions of the agreement and, as such, the
Corporation was compelled to take the decision of debarring the
petitioner under the provisions of the Bihar Contractor
Registration Rule, 2007. Thus, learned counsel submitted that
the order of debarment is proper and in terms of the agreement
and Contractor Registration Rules. Hence, this writ application
is devoid of any merit and is liable to be dismissed.

6. Having considered the material available on record
and further considering the pleadings and submissions, it
appears that in terms of the agreement dated 15.02.2012, the
petitioner was required to complete the contractual works by
14.08.2014, i.e., within thirty months, but after lapse of about

three years and nine months, he did not complete the said
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contractual work in spite of several directions/instructions as
stated above. Thereafter, the respondent-department took the
decision to debar the petitioner from participating in any future
tender vide order dated 01.12.2015. Even prior to issuance of
the aforesaid order dated 01.12.2015, the petitioner had been
warned in writing by letter no.691 dated 15.07.2015 and letter
n0.1043 dated 06.11.2015 issued under the signature of the
Executive Engineer, Rajgir Division. Besides the aforesaid two
letters, a show cause notice was issued separately under the
signature of the Chief Engineer of the Corporation vide letter
dated 03.11.2015 before issuing the order of debarment dated
01.12.2015. The petitioner submitted its reply vide letter dated
19.11.2015 which was examined by the Corporation and,
thereafter, the order of debarment was issued on 01.12.2015 in
terms of provisions of Contractor Registration Rules, 2007 as
well as different clauses of the agreement.

7. It is relevant to quote the impugned order dated
01.12.2015 for ready reference.

fSerR gfet wa=1 femior o,
Pfed TR _ge -14.
PR A

Y A=A -... .. .. |- . ....2015
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fferR g UdheHl IRFIR & FET HR @ BRI /o
181.45,42,657 / (Wb Ht TR PRIe Il o’g S9N 89k B
I w0d) H AR R BRUCS i, [FER giomd wad fFwior fFrm
& T 150 (I1g0) faAid-15-02-2012 TRT AR SododFoTddo (HRA
WHR B S&GH) P §-¢reT gRT T FASPR 89 & MR R
fFan T o TH P B THRRAM I -1 2/3 w2012 7|
THRRAMT & AGIR PRI YRY &t [ 15-02-2012 @& wrd Jwif bt
fafer 14-08-2014 off |
(2) B #H T THRRAET B @ H off pot i & 2, Rie R
R ZodlodTEotdto 1 fIER Yo wa= Mo M g)1 ®rd § i
aM B AR SN o TR |
(3) 7= IhE & R R RAF 09-01-2014 3 ¥ FodoaTEoTeo
P IAA-TE-JEY Fa¥d W@ b qg USISEIRAT &b A1 B Bt F
Pt gitem Pt T, R T SofodNEollo gRI AP -14-08-2014
JH PR QR B P fRaa AR G o, Rien Seoa wrig
S gHAis- 728 fadiw- 29-01-2014 g1 frid &, & fvar mm 2 R
W B 14-08-2014 b QX1 & fbar |
(4) ZoRoaMEoTeio gmmaﬁqgrmfr%%ﬁmm
EPI/ERsite/685/ BPBCC/002 faHi®-04-03-2015 gR1 faid-14-08-
2015 T Taglg @t A & TR, SR 6 qR1 It WA B g1
X &1 foRaa (Undertaking R T 81 A SofodMSotelo & &5
U3 & el H S WG THel @t TR| 39 99y H FHRIgT T8
(amRef) faWFT &1 Hip-2018. fAHir-23-03-2015 & gRT vl fham
2|

9 So Yo 3MEo Ulo & UFie EPIERsite 685 /
BPBCC/1002 fiHi-04-03-2015 31 ¥ W fiReq arispw
IFSRCHT & MR R @ H9H FoWodMEoTelo Sl HRA TRBR Pl
SM B, ¥ foRed ereRefi @ auR A g M % wEle -
goggo- 1667 fdiee 20-03-2015 gRT Al - 14-08-2015 o
Tagfy & TS |
(5) FFM & ISFIR gHed & PHRUd NIl gRT UhRAmT & fafed
g P refiF R ficls @t Rafy & S9p w=is 191 fR-ie-16-
07-2015 Td U=ih-1043 f6-06-11-2015 FRT FodlodMEoTeio
HRUT qael AT & R 2| go M F -Gy - 4844 (3go)
f&ir-03-11-2015 ERT UGRRAMI & YA & d8d HRAg og S99
goflodTEoTelo &l fais 15-11-2015 TF e & fold HRUT aaisd
Afes fria @t T 2
(6) "< SodtodMEoUcio gRT UHik - EPI/ERsite/685/BPBCC/1002
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fei-19-11-2015 TR SR e 1 8 fORIF IR R @ oA &
ot SodtoarSotcio N1 12 (IRE) HEM &1 99y @t A & T 2|

9 JBR PR gRY H [y 15-02-2012 F anft db o 03
T§ 09 7€M & I [oR IH! 7, Seih HR B 14-08-2014 T & (
2198 § ) Q1 R I AT| GF $9b N 12 7EH F IHI P AR B
S @ 2, S 9h P b U TR IRfT Ud SSRAT &l S9N 2 |

SRITd el § e 2 fh F B g FHRA § R et
| FgF faRR=T 51 $odlodmEolelo @1 fIBR gfo TaheHl, IFIR
& P QR T IXA F BRU FEN FRE F 9 oM ¥ da (RER)
fopar St 2

g0/- g= 3ffwg=

suih- 5163 /geT, fadid- 01/12/2015
gfafeiid- A SoftodMSoTcio, ®R-3, ITPY HW, el A, -5
faeet-110003, Haw-9111-24363426 &1 I |

g20/- =g fwg="

8. In the light of discussions made here-in-above, it is
apparent that the petitioner has attributed the delay in execution
of work to the acts of the respondents like not providing designs
on time and further not paying any heed to the request made by
the petitioner in this regard. No doubt, the petitioner undertook
to abide by the stipulated time limit and the respondent
authorities issued two show cause notices dated 03.11.2015 and
06.11.2015 for debarring the petitioner from future work and
terminating the contract. A detailed reply to the show cause
notices was furnished by the petitioner wherein it submitted that

the desired progress could not be achieved due to various
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reasons not attributable to the petitioners and it enumerated the
major reasons in detail in its reply to the show cause notices and
sought time of 12 months for completing the project.

9. The reasoned order dated 01.12.2015 of the Chief
Engineer does not take into consideration the reply submitted by
the petitioner. Calling for show cause and not considering the
same while passing the order makes such exercise only an
empty formality. This goes against various judicial
pronouncements of the Hon’ble Apex Court, i.e., in the cases of
UMC Technologies Pvt. Ltd. vs. Food Corporation of India
and Anr., reported in (2021) 2 SCC 551, Isolators and Isolators
through its Proprietor Mrs. Sandhya Mishra Vs. Madhya
Pradesh Madhya Kshetra Vidyut Vitran Co. Ltd. and Anr,
reported in 2023 LiveLaw (SC) 330 and M/s Chauhan Builders
Raibareli Vs. The State of Uttar Pradesh and Ors., reported in
2022 LiveLaw (SC) 694.

10. In the light of these facts and circumstances and
law laid down by the Hon’ble Apex Court, the petitioner has
made out a prima-facie case so as to interfere with the
impugned order dated 01.12.2015 passed by the Chief Engineer
of the respondent-Corporation

11. Accordingly, the impugned order dated 01.12.2015,
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passed by the Chief Engineer, of the respondent-Corporation is

set aside.

12. This writ petition stands allowed.

(P. B. Bajanthri, J)
(Arun Kumar Jha, J)
V.K.Pandey/-
AFR/NAFR NAFR
CAV DATE 11.05.2023
Uploading Date 19.05.2023
Transmission Date NA




