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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.21026 of 2021

Shesh Nath Mishra, S/o Awadh Bihari Mishra, R/o Mohalla Malviyanagar,
P.S. Siwan, mufasil district Siwan.

...... Petitioner/s
Versus

The State of Bihar through Secretary, Excise and Prohibition Government of
Bihar, Patna

The through Secretary Excise and Prohibition Government of Bihar, Patna
The Excise Commissioner, New Secretariat Patna Bihar.
The District Magistrate-cum-collector, Siwan.

The Superintendent of Excise, Siwan.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr. Chandra Kant, Advocate
Mr. Ravi Bhushan Bhara, Advocate
Mr. Navin Kumar, Advocate
For the Respondent/s  : Mr. Rewti Kant Raman, AC to SC 11

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 11-09-2023
In the instant writ petition, petitioner has prayed for the
following relief(s):-

“(i) For issuance of, order/orders direction/directions,

directing and commanding the respondents to refund
the amount of money and advance license fee,
deposited after settle of Nagar Parishad country made
liquor shot group no.1 and shyampur composite liqguor
shop for the period of 2013-14 through challan dt.
11/3/2013, 10/5/2013, 13/5/2013 and 27/6/2013, for
which license was issued and the same was cancelled
vide memo no. 2569 dt. 16/7/2013 by respondent no.4
on the ground that 201 sachets manufactured by
Kumar cateliers, saran and 38 sachets manufactured
by cooperative company was found.
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(ii) For, to set aside the order dt 6/9/2021 passed in
excise revision no. 100/2021 passed by excise
commissioner, to set aside the order passed in appeal
no. 18/2017 dt. 12/12/2019 passed by commission
excise Bihar Patna, and also to set aside the order
passed by collector Siwan in appeal no. 14/2013 dt.
23/12/2016 by which license fee/security money of
petition has been forfeited.

(iti) For issuance of any other appropriate
order/orders, direction/directions, for which petitioner
may deemed entitled under the facts and circumstances

1

of the case.’

2. Petitioner was a license holder in respect of liquor business
(country made liquor) at Siwan District. He had brought certain
quantity of country made liquor from Saran District to sell such
country made liquor in the light of license issued in his favour. In this
regard, such stock is stated to have been transferred on 03.04.2013.
On the advice of the Excise Officials one Sri Manmohan Kumar
Yadav submitted an application for transfer of his remaining stock of
country made liquor in the name of the petitioner. Before either
accepting the application or its rejection on 05.04.2013, the Excise
officials raided the premises of the petitioner and found 201 sachets
of 400 ml and 38 sachets of 400 ml of different bottlers of country
made liquor which were earmarked for selling in Saran District.
Thereafter, the concerned officials proceeded to cancel the license of
the petitioner. In this regard, a show cause notice was issued on
10.06.2013 to the petitioner and he had submitted reply to the show
cause notice on 14.06.2013. Thereafter, the license of the petitioner

was cancelled on 16.07.2013. Feeling aggrieved by the said
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cancellation of license, the petitioner preferred an appeal and appeal
was disposed of on 02.12.2014 while remanding the matter to the
Collector for passing a fresh order insofar as refund of deposited
license fee a sum of Rs. 12,72,000/-. Thereafter, order was passed on
23.12.2016 in which he has suffered order resulted in filing the
appeal and revision. In both the proceedings he has suffered orders,
hence, the present petition.

3. Learned counsel for the petitioner submitted that sufficient
reasons have not been assigned so as to cancel the license and so also
there is no iofa of material evidence as to why the petitioner is not
entitled to refund of deposited license fee a sum of Rs. 12,72,000/- in
the year 2013. Further it is submitted that Annexure-6 dated
16.07.2013 has been passed by the Superintendent of Excise, who is
not the competent authority, on this count the present writ petition is
to be allowed.

4. Per contra, learned counsel for the respondents resisted the
aforementioned contentions of the petitioner and submitted that it is
undisputed that petitioner was holding stocks of 95.6 litres of country
made liquor which was earmarked for Saran District and it was being
utilized on behalf of the petitioner with the license at Siwan District
and such trade or transaction of the petitioner was without authority
of law. After receiving such illegal stock of country made liquor from
another district one Manmohan Kumar Yadav had submitted an

application dated 03.04.2013 to transfer such stock in the name of the
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petitioner. It is submitted that such transfer application was not
allowed. On the other hand, petitioner was holding illegal stock of
95.6 litres of country made liquor. It is submitted that petitioner in his
representation dated 23.12.2016 admitted his guilt and he has also
sought for pardoning him and condoned the wrong act committed by
him as inadvertently such illegal transactions have been committed
by him. The same has been taken note of by the District Collector
and proceeded to pass order after remand on 23.12.2016. It is further
submitted that Superintendent of Excise is empowered to exercise the
power of Collector in the light of Government Notification No. 470F
dated 15.01.1919. Therefore, there is no infirmity in the impugned
action of the official respondents.

5. Heard learned counsel for the respective parties.

6. Petitioner was a liquor license holder in respect of Siwan
District. He had brought certain quantity of country made liquor from
Saran District to sell in Siwan District. On 03.04.2013, one
Manmohan Kumar Yadav submitted an application for transfer of
such stock. Thereafter, on 05.04.2013 petitioner’s premises was
raided and it was found that petitioner was in illegal possession of
95.6 litres of country made liquor and it resulted in cancellation of
license and withholding of deposited license fee for an amount of Rs.
12,72,000/- paid for the year 2013. During pendency of the
proceedings before the District Collector, appellate authority and

revisional authority, the license which was granted in the year 2013
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and it was in vogue for a period of one year and it had already lapsed,
therefore, the moot question remains as to whether the petitioner is
entitled to refund of a sum of Rs. 12,72,000/- deposited towards the
license fee or not? In this regard, on 02.12.2014 there was a remand

to the Collector. The Collector has proceeded to pass the order on

taking note of petitioner’s representation

(Annexure-8) dated 23.12.20216. It is necessary to reproduce the

same. Annexure-8 dated 23.12.2016 reads as under:-

ANNEXURE 8
a7 4,

wHTEdl RyEr |
fAvg - w@Hgy FEifcic §eE B g T
AT & T H |

9T - 3YPHE Sl o -2050 [fais-
21.12.2016 |
HET7,

SuvIT affd gemElT 93 @& STcds H
fger gde @ & 5 & 9y T Asr fAar
sff s/ger fAgw AsT @y 2013-14 H  &iey
ggld & WgE Wo -01 & S=rld FIHYY
FAIE IRIG B TG do GRT &9 IR
g T SIFAEIRT g9 &1 fAfRd & & g9
g & Fft off v euf} & sy /e e Sl
H efAe T Y81 &1 AN HUS Sife B i
& gurg / wurg ¥ REm frem & ove
GcYl PripH H R ferr dife g9 dicd H
o9 AR acll St @ SRR ey
FRIFA § WT ®Y ¥ REr siv R o Vg
gfaa @ f e @1 gl 7eaye gepr
e #7 a9 @ Fawrd & @E Poaned
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P YT GO gofl g9 N/ g H &
R of & PI3 sigva Tl B & Foad
SR fF4FT & Nl Saure sft Worg I wd
e & g8 #ifbar eve aari s R
G St T & R g T

SeorE g & fF R#-02.04.2013 @
3T P W gH aRE~ g« g% .
TRIRIT #7 $IAYY oIR § ST FhrT ST
8g AvETd PN YT o1 S diT U NG &
fge @l g & % 3 SR el v
1 G ST 9N A vEr 8 FEl &m arn
P IR IUTE FNIFY | 9 GRReT F IR
Frlcrd & qRg feifde UF SR [ReE o
G Tt [T [ il gl O IRIE R
w8 39 Refd A werig & g3 W
Fv W & F v R &t § & pw | 3w
oY q¥1g [eifds Ga [Rers ScUIe §RT el Tl

& gu PR @& ¥CIb TINTHY BN PN
3B I (B, 39 amicny & GH BT
H srerer S A dien] of gga | AN
IR 7 FET fF HET S S | FAE IV
dAPY GBI G fBIord | &I 8 & dI7 IHIE
G GNT ¥CIH TN 8g U SIEGT aNd
ferfdes (g1 q1g) @ &4 o9 SHIRa &v
I [Njeien & worg I @bl QAT T 39

OV ENCIEN PN Wcldh CINTBNY & oy Bigel H
vaT T SR FE T [ IRE SN g

g% B sk v 7 & 15 IfoIvey TEwY
g S| S 3IEdeT H SR [ANieid GRT
E&TER 1 [ T 8| foreh srelierT & I8
ST EIT 15 U GEIERN] GNT Wi SINTHY
8g %M@ & STEIRG fFar T sk I
SIErPIN] GRT ST & b 187 §I] B4l AN
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GPI P TN VE B SGA fHAT T
foresr grT-gfd o & 199 a5 [k
ST W WP B S FE fa5 TN IERe
St & Reard sk fox @8 W@ & f& e~
v pY R orm sk gwN Aoar @ fRar
SR @ &7 FEl [ sTaeT al STu for
STIBY @RI & oy, N ' v® B fF a
3ETT ¥CIH INTHY d@ & F qe gar o
& gy b gr 8
gule [Wiger 4 §org I W g felfie
(FST q1g) §NT [dciper 7 3IGH &bl B BT
P [ T IR [Niger S Gorg g
G W FT T & GETT o RO g &
99 g R P3O AR T B T
T AT 4| §7 I H @ Redr & I
ge 7 g |

N GRT QRIH age~agar 9 T
39 Refd # &1 fasr o9 @l g1 e & g9
foret # g9 qd »3 G [8R & Pg forel
g g, NGRS, HYTH TENRE 3]
oFIg & greT dr div g [T 8g ST o)

AERE, H7 @ig T o JeBY T@l
frar & yad: g9 gd & SgHd T vET &
FRT g9 g8 SN F PR g gsT)
R-23.08.2013 @ FaT ¥ PR &
TET A7 TP THY BY f*d T ETT H
it & gRT AT T o _RFE 28.09.2016
Pl FUcTeE §3T |

3 A & @9 AT & fF &
IRIT FEER H SGHAEIAT F A A &g

ST STEBR] 07 INTT BRIGN] HI HYRT Al
& TET 9 FHN H1 FI fHar T E| FT
geT & J IR FaErd § dgq o Hiad
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P AT &1 # 39 geR WA= A e o
A%ar Sfe & FYA H TG GIed | S

fAurfia FrRATgER  STeral a9 54 W qY &
e gg siffer ave @} U Hipr AT o
T 4 Rarferar g7 & a7 WP | gl TS &
Zererg F1 H gl §ofl AT IRl Faerd H
T T & 39 R & fog H arer q= @R #
379 T TISF STHINT G |

379 34T

Ny AT

AT TR
TRl ¥l & AT
&ie-23.12.2016

7. Having regard to the admission on behalf of the petitioner
it suffice to hold that the petitioner has not made out a case.

8. Learned counsel for the petitioner submitted that no
reasons have been assigned insofar as rejecting the claim of refund
of deposited license fee is concerned. It is to be noted that when he
himself has admitted the guilt to the extent that it is mistake
committed by him. Therefore, the aforementioned contention of
the petitioner that no reasons have been assigned cannot be
adjudicated.

9. Learned counsel for the petitioner submitted that
Superintendent of Excise has passed the order at Annexure-6 and it
is without authority of law but it turns out that in light of
Government Notification No. 470F dated 15.01.1919, which

empowers the officials of the Excise Department to exercise power
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of the District Collector, Superintendent of Excise is empowered
to invoke Section 42 of the Excise Act. Insofar as refund of
deposited fee is concerned, the competent authority is District
Collector and he has passed the order.

10. In view of these facts and circumstances, there is no
infirmity in the impugned action of the official respondents so as
to interfere and set aside the impugned action of the respondents.

Accordingly, the writ petition stands dismissed.

(P. B. Bajanthri, J)
(Arun Kumar Jha, J)
Balmukund/
DKS/-
AFR/NAFR NAFR
CAV DATE NA
Uploading Date 16.09.2023
Transmission Date NA




