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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.14386 of 2016

Ashish Kumar Mishra son of Sri Abhiram Mishra Resident of Village
Kharawo, P.O. - Kharawo, P.S.- Khaira, Dist-Jamui
...... Petitioner/s
Versus

The Union Of India

The General Manager, North Eastern Railway, Gorakhpur

The C.M.D., North Eastern Railway, Gorakhpur

The Divisional Railway Manager, North Eastern Railway, Varanasi

The Sir Divisional Personal Officer, North Eastern Railway, Varanasi
The Chief Medical Superintendent, North Eastern Railway, Varanasi
The Senior Divisional Medical Officer, North Eastern Railway, Varanasi

The Divisional Medical Officer, North Eastern Railway, Varanasi

...... Respondent/s
Appearance :
For the Petitioner/s : Mr. Akshansh Ankit, Advocate
For the Railway : Mr. Abhay Shankar Jha, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 03-01-2023

Heard learned counsels for the parties.

2. In the instant petition, petitioner has assailed the
order of the Central Administrative Tribunal dated 24™ May, 2016
passed in O.A. No. 906 of 2012.

3. Petitioner while working as Group-D employee in
the medical wing of the Railway Department, is alleged to have
involved in illegal demand and acceptance of gratification a sum
of Rs. 100/- from one Mr. Ori in order to get sickness certificate

from a Railway Departmental-doctor. After completion of trap
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proceedings, petitioner was also subjected to disciplinary
proceedings and it was concluded in imposition of penalty of
compulsory retirement on 08.09.2008. Feeling aggrieved and
dissatisfied with the order of the disciplinary authority, petitioner
invoked remedy of appeal before the appellate authority and
appellate authority affirmed the order of the disciplinary authority
on 21.09.2012. Thereafter, petitioner invoked remedy under
Section 19 of the Administrative Tribunal Act, 1985 in filing O.A.
No. 906 of 2012 before the Central Administrative Tribunal, Patna
Bench, Patna (For short 'CAT"). Original Application No. 906 of
2012 was dismissed on 24™ May 2016. Hence, the present writ
petition.

4. Learned counsel for the petitioner submitted that
CAT has not appreciated the contention regarding not following
the Vigilance Manual's para 704 and 705. It is further submitted
that Brij Kishore- shadow witness has not been examined and
cross-examined. It is further submitted that both disciplinary and
appellate authorities orders are not speaking orders. Aforesaid issues
have not been appreciated by the CAT. Hence order of the Tribunal is
to be set aside while allowing O.A. No. 906 of 2012.

5. Per contra, learned counsel for the respondent
resisted the aforesaid contentions and submitted that there is no
infirmity in the orders of the disciplinary, appellate authority and

CAT. Para 704 and 705 of Vigilance Manual has been strictly
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adhered by the vigilance team and further Brij Kishore was not
examined as he died during pendency of the enquiry proceedings.
However, his statement has been taken into consideration. It is
further submitted that other witnesses' statement suffice even
though Brij Kishore was not examined in the enquiry, that does not
vitiate enquiry proceedings. It is also submitted that disciplinary
and appellate authority need not pass elaborate order in
considering each and every issue.

6. Heard learned counsels for the respective parties.

7. Petitioner is involved in the alleged illegal demand
and acceptance of illegal gratification from one Sri Ori in the guise
of getting sickness certificate from a Railway Departmental-doctor.
In this regard, he was trapped by the vigilance team and it was
subject matter of disciplinary proceedings. Disciplinary
proceedings were concluded in imposition of penalty of
compulsory retirement and it was affirmed by the appellate
authority. CAT rejected petitioner's O.A. No. 906 of 2012.

8. Vigilance Manual para 704 and 705 has been
adhered by the concerned authority or not is required to be
examined by the disciplinary and appellate authority. In so far as
examination and cross-examination of Brij Kishore (shadow
witness) 1s concerned, he died during pendency of the enquiry.

Therefore, it was impossible to examine and cross-examine him.
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Therefore, what is required to be examined is in respect of
evidence of other witnesses and material evidences. Therefore,
enquiry will not vitiate merely due to non-examination of dead
person.

9. Learned counsel for the petitioner submitted that
disciplinary authority's order is not a speaking order. At the same
time, if the petitioner has filed his explanation to the enquiring
officer's report and in not considering explanation by the
disciplinary authority in such an event it would be a non-speaking
order.

Order of disciplinary authority dated 08.09.2008

(Annexure-4) reads as under:-
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Jed : MU & g9 yfeed fAis 11/13.08.2008
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Similarly, order of the appellate authority dated 21.09.2012

(Annexure-8) reads as under:-
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From perusal of the aforesaid orders of the
disciplinary and appellate authority, it is evident that there is non-
application of mind by both the authorities. Disciplinary authority
in not considering petitioner's explanation on the enquiring
officer's report would defeat the very object of providing second

show cause notice along with enquiring officer's report seeking
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explanation of the petitioner. Further, appellate authority has not
adhered to Rule 22 of Railway Servants (Discipline and Appeal)
Rules, 1968.

Rule 22 of Railway Servants (Discipline and
Appeal) Rules, 1968 reads as under:-

"R.22. Consideration of appeal. — (1)
In the case of an appeal against an order of
suspension, the appellate authority shall
consider whether in the light of the
provisions of Rule 5 and having regard to
the circumstances of the case, the order of
suspension is justified or not and confirm or
revoke the order accordingly.

(2) In the case of an appeal against an
order imposing any of the penalties specified
in Rule 6 or enhancing any penalty imposed
under the said rule appellate authority shall
consider —

(a) whether the procedure laid
down in these rules has been complied
with, and if not, whether such non-
compliance has resulted in the
violation of any provisions of the
Constitution of India or in the failure
of justice:

(b) whether the findings of the
disciplinary authority are warranted
by the evidence on the record; and

(c) whether the penalty or the
enhanced  penalty imposed is
adequate, inadequate or severe; and
pass order —

(1) confirming, enhancing,
reducing or setting aside the
penalty;

or

(i1) remitting the case to
the authority which imposed or
enhanced the penalty or to any
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other authority with such

directions as it may deem fit in

the circumstances of the case:
Provided that: —

(1) the Commission shall be consulted
in all cases where such consultation is
necessary;

(i1) if the enhanced penalty which the
appellate authority proposes to impose is one
of the penalties specified in clauses (v) to
(ix) of Rule 6 and an inquiry under Rule 9
has not already been held in the case, the
appellate authority shall, subject to the
provisions of Rule 14, itself hold such
inquiry or direct that such inquiry be held in
accordance with the provisions of Rule 9 and
thereafter, on a consideration of the
proceedings of such inquiry pass such orders
as it may deem fit;

(i11) if the enhanced penalty which the
appellate authority proposes to impose is one
of the penalties specified in clauses (v) to
(ix) of sub-rule (1) of Rule 6 and an inquiry
under Rule 9 has already been held in the
case, the appellate authority shall, make such
orders as it may deem fit, and

(iv) subject to the provisions of Rule
14, the appellate authority shall —

(a) where the enhanced
penalty which the appellate
authority proposes to impose, is
the one specified in clause (iv) of
Rule 6 and falls within the scope
of the provisions contained in sub-
rule (2) of Rule 11; and

(b) where an inquiry in the
manner laid down in Rule 9, has
not already been held in the case,

itself hold such inquiry or direct that such
inquiry be held in accordance with the
provisions of Rule 9 and thereafter, on a
consideration of the proceedings of such
inquiry, pass such orders as it may deem fit;
and
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(v) no order imposing an enhanced

penalty shall be made in any other case
unless the appellant has been given a
reasonable opportunity, as far as may be, in
accordance with the provisions of Rule 11 of
making a representation against such
enhanced penalty.
(3) In appeal against any other order
specified in Rule 18, the appellate authority
shall consider all the circumstances of the
case and make such orders as it may deem
just and equitable."

Reading of appellate authority and Sub-rule 2 of
Rule 22 of Rules, 1968 it is crystal clear that there is non-
application of mind on behalf of the disciplinary and appellate
authority. Apex Court in the case of Secretary and Curator,
Victoria Memorial Hall vs. Hawrah Ganatantrik Nagrik
Samity and Others reported in (2010)3 SCC 732 held that
reasoned order should be passed. Further in the case of Kranti
Associates (P) Ltd. v. Masood Ahmed Khan reported in (2010)
9 SCC 496, para 47 reads as under:

"47.  Summarizing the  above
discussion, this Court holds:
a. In India the judicial trend has always been

to record reasons, even in administrative decisions, if
such decisions affect anyone prejudicially.

b. A quasi-judicial authority must record
reasons in support of its conclusions.

c. Insistence on recording of reasons is meant
to serve the wider principle of justice that justice must

not only be done it must also appear to be done as well.

d. Recording of reasons also operates as a



Patna High Court CWJC No.14386 of 2016 dt.03-01-2023
11/15

valid restraint on any possible arbitrary exercise of
Jjudicial and quasi-judicial or even administrative power.

e. Reasons reassure that discretion has been
exercised by the decision maker on relevant grounds and

by disregarding extraneous considerations.

f- Reasons have virtually become as
indispensable a component of a decision making process
as observing principles of natural justice by judicial,

quasi-judicial and even by administrative bodies.

g. Reasons facilitate the process of judicial
review by superior Courts.

h. The ongoing judicial trend in all countries
committed to rule of law and constitutional governance is
in favour of reasoned decisions based on relevant facts.
This is virtually the life blood of judicial decision making
Justifying the principle that reason is the soul of justice.

i. Judicial or even quasi-judicial opinions
these days can be as different as the judges and
authorities who deliver them. All these decisions serve
one common purpose which is to demonstrate by reason
that the vrelevant factors have been objectively
considered. This is important for sustaining the litigants'
faith in the justice delivery system.

J. Insistence on reason is a requirement for

both judicial accountability and transparency.

k. If a Judge or a quasi-judicial authority is
not candid enough about his/her decision making process
then it is impossible to know whether the person deciding
is faithful to the doctrine of precedent or to principles of
incrementalism.

l. Reasons in support of decisions must be
cogent, clear and succinct. A pretence of reasons or
‘rubber-stamp reasons' is not to be equated with a valid
decision making process.

m. It cannot be doubted that transparency is
the sine qua non of restraint on abuse of judicial powers.
Transparency in decision making not only makes the
judges and decision makers less prone to errors but also

makes them subject to broader scrutiny. (See David
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Shapiro in Defence of Judicial Candor (1987) 100
Harward Law Review 731-737).

n. Since the requirement to record reasons
emanates from the broad doctrine of fairness in decision
making, the said requirement is now virtually a
component of human rights and was considered part of
Strasbourg Jurisprudence. See (1994) 19 EHRR 553, at
562 para 29 and Anya vs. University of Oxford, 2001
EWCA Civ 405, wherein the Court referred to Artticle 6 of
European Convention of Human Rights which requires,
"adequate and intelligent reasons must be given for
Jjudicial decisions".

o. In all common law jurisdictions judgments
play a vital role in setting up precedents for the future.
Therefore, for development of law, requirement of giving
reasons for the decision is of the essence and is virtually
a part of "Due Process".

10. In the light of the aforesaid facts and
circumstances, petitioner has made out a case. However, CAT
has not appreciated as to whether disciplinary and appellate
authority's order are in terms of relevant Rule of Rules, 1968 or
not? Accordingly, Disciplinary Authority's order (Annexure-4)
dated 08.09.2008, Appellate Authority's order (Annexure-8)
dated 21.09.2012 and CAT order dated 24.05.2016 passed in
O.A. No. 906 of 2012 are set aside and the matter is remanded
to the disciplinary authority to decide the petitioner's case afresh
after due consideration of each of the contention raised against
the second show cause notice read with enquiring officer's
report. Above exercise shall be completed within a period of

three months from the date of receipt of this order.
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11. Disciplinary authority is hereby directed to
take a decision as to whether petitioner shall be placed under
suspension or he shall be taken back to duty in the light of Apex
Court's decision in the case of Managing Director, ECIL V. B.
Karunakar reported in (1993) 4 SCC 727 read with Chairman-
cum-Managing Director, Coal India Limited & Ors. V. Ananta
Saha & Ors. reported in (2011) 5 SCC 142 para 47 to 50 reads
as under:

“47. It 1s a settled legal
proposition that the result of the fresh
enquiry in such a case relates back to the date
of termination. The submissions advanced on
behalf of the appellants that the result of the
enquiry in such a fact situation relates back
to the date of imposition of punishment,
earlier stands fortified by a large number of
judgments of this Court and particularly in R.
Thiruvirkolam V. Presiding Officer, Punjab
Dairy Development Corpn. Ltd. V. Kala
Singh and Graphite India Ltd. V. Durgapur
Projects Ltd.

48. In ECIL V. B. Karunakar
and Union of India V. Y.S. Sadhu, this
Court held that where the punishment
awarded by the disciplinary authority is
quashed by the court/tribunal on some
technical ground, the authority must be
given an opportunity to conduct the enquiry
afresh from the stage where it stood before
the alleged  vulnerability  surfaced.
However, for the purpose of holding fresh
enquiry, the delinquent is to be reinstated
and may be put under suspension. The
question of back wages, etc. is determined
by the disciplinary authority in accordance
with law after the fresh enquiry is
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concluded.

49. The issue of entitlement of
back wages has been considered by this
Court time and again and consistently held
that even after punishment imposed upon
the employee is quashed by the court or
tribunal, the payment of back wages still
remains discretionary. Power to grant back
wages 1s to be exercised by the
court/tribunal keeping in view the facts in
their entirety as no straitjacket formula can
be evolved, nor a rule of wuniversal
application can be laid for such cases. Even
if the delinquent is reinstated, it would not
automatically make him entitled to back
wages as entitlement to get back wages is
independent of reinstatement. The factual
scenario and the principles of justice, equity
and good conscience have to be kept in
view by an appropriate authority/court or
tribunal. In such matters, the approach of
the court or the tribunal should not be rigid
or mechanical but flexible and realistic.
(Vide U.P. SRTC V. Mitthu Singh, Akola
Taluka Education Society V. Shivaji and
Balasaheb Desai Sahakari S.K. Ltd. V.
Kashinath Ganapati Kambale.)

50. In view of the above, the
relief sought by the delinquent that the
appellants be directed to pay the arrears of
back wages from the date of first
termination order till date, cannot be
entertained and is hereby rejected. In case
the appellants choose to hold a fresh
enquiry, they are bound to reinstate the
delinquent and, in case, he is put under
suspension, he shall be entitled to
subsistence allowance till the conclusion of
the enquiry. All other entitlements would be
determined by the disciplinary authority as
explained hereinabove after the conclusion
of the enquiry. With these observations, the
appeal stands disposed of. No costs.”
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Principle laid down in the case of Managing
Director, ECIL V. B. Karunakar reported in (1993) 4 SCC
727 has been reiterated in the case of The State of Uttar
Pradesh & Ors. Vs. Prabhat Kumar reported in 2022 Live

Law (SC) 736.

12. The intervening period from the date of
compulsory retirement till passing of afresh order by the
disciplinary authority is required to be regulated in
accordance with relevant provision of law. In this regard, a
speaking order shall be passed after passing afresh order in
departmental enquiry within a period of two months from the

date of passing fresh order.

13. Accordingly, present writ petition stands

allowed.
(P. B. Bajanthri, J)
( Arun Kumar Jha, J)
rakhi/-
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