
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.3825 of 2018

======================================================
M/s Kalika Swachchhanda Joint Venture Private Limited S/o- Bharat Prasad
Lamichhane, resident of Mohalla- Lampati Kathmandu, Ward No.- 14, P.S.-
Kalimati, District- Kathmandu, Nepal at present Ram Padarath Nagar, Ward
No.- 1, Chakmahila, Sitamarhi, District- Sitamarhi.

...  ...  Petitioner/s
Versus

1. The State Of Bihar through the Secretary, Bihar Rural Works Department,
Rural Works Department, Government of Bihar, Patna.

2. The Bihar Rural Roads Development Agency A Govt. of Bihar Undertaking,
under Pradhan Mantri Gram S 

3. The  Engineer-in-  Chief,  Rural  Works  Department,  Govt.  of  Bihar,
Vishweswaraiya Bhawan, 5th Floor, B 

4. The Superintending Engineer, Rural Works Department, Department Circle
Office, Shankar Chowk, Dumra 

5. The  Executive  Engineer,  Sheohar  Division-  I,  Rural  Works  Department,
Bihar. 

6. The Empowered Standing Committee, represented through the Engineer-in-
Chief-cum-Secretary, BRRDA, 

7. The  Deputy  Chief  Executive  Officer  cum  Secretary  BRRDA,  Rural
Development Department, Government of 

...  ...  Respondent/s
======================================================
Appearance :
For the Petitioner/s :  Mr.Jyoti Shankar, Advocate
For the Respondent/s :  Mr.Ajay, GA-5
======================================================
CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
                 and
                 HONOURABLE MR. JUSTICE ARUN KUMAR JHA
ORAL JUDGMENT
(Per:  HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 24-03-2023

Heard learned counsel for the petitioner and the learned

counsel for the respondents.

2. In the instant petition, the petitioner has prayed for

the following relief:-
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“I. To  issue  a  writ  in  the  nature  of

certiorari  for  quashing  of  the  order  dated

18.12.2017 passed by the Respondent No. 6

communicated  through  the  letter  dated

04.01.2018 bearing memo No. BRRDA (HQ)-

PMGSY  -304  /  2016-66  (Annexure-P/40),

issued under the signature of the Respondent

No. 7, by which the communication was made

with respect to the fact that the claim of the

petitioner was rejected.

II.  To  issue  a  writ  in  the  nature  of

certiorari  for  quashing  of  the  order  dated

18.12.2017  (Annexure-P/40)  passed  by  the

Respondent No. 6, by which the Respondent

No.  6  in  complete  departure  of  the  notice

dated 17.12.2013, issued under the signature

of the Respondent No. 5, by which the tender

of  the petitioner was rescind on the ground

that the work assigned to the petitioner was

not concluded within the time frame.

III.  To issue  a writ  in  the  nature of

certiorari  for  quashing  of  the  order  dated

18.12.2017  (Annexure  P/40)  passed  by  the

respondent  No.  6,  by which the Respondent

No.  6  failed  to  appreciate  that  the  bank

guarantee provided by the petitioner was duly

accorded and approved by the Departmental

Tender Committee in its meeting 27.02.2009

communicated  through  the  letter  dated

02.03.2009 bearing Memo No. 38 (Annexure-
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p/5).

IV. To  ask  an  explanation-cum-show

cause  from  the  Respondents  No.  2  to  5,

asking  therein  that  under  what  statutory

authorization, they use to change their stand

in  rescinding  the  work  allotted  to  the

petitioner.

V. To  issue  a  writ  in  the  nature  of

mandamus commanding the Respondents No.

2  to  5  to  revalidate  the  agreement  the

agreement including the rate of tender work

bearing  S.B.D/PMGSY/1  of  2009-10  dated

16.05.2009,  because  the  petitioner  is  still

ready to complete the work subject to revision

of rate.

VI. To  stay  the  operational  effect  of

the  order  dated  18.12.2017  passed  by  the

Respondent No. 6 communicated through the

letter  dated  04.01.2018  bearing  memo  No.

BRRDA(HQ)-PMGSY-304/2016-66

(Annexure - P/40), issued under the signature

of  the  Respondent  No.  7,  because  the

Respondent Authorities are adamant to forfeit

the bank guarantee of the petitioner.

VII. To issue a writ  in the nature of

mandamus  commanding  the  Respondent

Authorities  from  taking  any  coercive  steps

pertaining  to  the  forfeiture  of  the  bank

guarantee provided by the petitioner.

VIII. Any other relief or reliefs.”
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3. Brief facts of the case are that the petitioner entered

into the agreement bearing agreement No. SBD/PMGSY/1 of

2009-10  dated  16.05.2009  with  Respondent  No.  5  for

construction of road under the Bihar Rural Roads Development

Agency in District- Sheohar. Pursuant to the deed of agreement,

the petitioner provided the bank guarantee of Nepal Investment

Bank bearing Bank Guarantee (BLD) Bond No. 001GAUPB09-

0037 amounting to Rs. 9 lac only. The said guarantee was for

performance guarantee.  Thereafter,  petitioner  further  provided

bank  guarantee  from  Laxmi  Bank,  Nepal  towards  advance

mobilization. The aforesaid guarantee provided by the petitioner

was  approved  and  accorded  by  the  Departmental  Tender

Committee  in  its  meeting  dated  27.02.2009,  which  was

communicated through letter dated 02.03.2009 bearing Memo

No. 1385. Meanwhile, the aforesaid agreement was terminated

by the Respondents by their notice dated 17.11.2013 published

in daily newspaper “Prabhat Khabar”. Thereafter, the petitioner

moved  before  this  Court  in  CWJC  No.  6389  of  2014

challenging  the  termination  of  the  aforesaid  agreement.  The

learned Single Judge vide order dated 05.11.2015 disposed of

the  matter  while  recording  the  fact  that  Clause-24  in  the

agreement  provides  elaborate  provision for  Dispute  Redressal
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System through Empowered Standing Committee consisting of

three members. Taking into consideration the same, the Court

granted  liberty  to  the  petitioner  to  approach  the  Empowered

Standing Committee within a period of four weeks from the date

of the order and thereupon the Empowered Standing Committee

was to proceed to dispose of the matter in accordance with law.

In terms of the order passed in the writ petition, the petitioner

filed his representation before the authority for constitution of

Empowered Standing Committee in terms of Clause 24 of the

Agreement  and  since  no  positive  steps  were  taken  by  the

respondents, the petitioner again preferred CWJC No. 6357 of

2016,  which  was  disposed  of  on  17.03.2017.  In  the  light  of

order  passed  in  CWJC  No.  6357  of  2016  along  with  its

analgoues  case,  the  petitioner’s  case  was  heard  by  the

Empowered Standing Committee (for  short  ‘the Committee’).

The Committee  observed  that  the  petitioner  had  provided an

Indian  Address  for  communication,  but  the  Bank  Guarantee

which was submitted to Karya Pramandal, Belsand and Karya

Pramandal Sheohar belonged to the Bank situated in Nepal and

the  petitioner  was  directed  to  submit  Bank  Guarantee  of  a

scheduled  bank  of  Bihar  as  per  Clause  32.2  of  the  Standard

Bidding Document (SBD) for getting the relief. The petitioner
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refused to submit  the Bank Guarantee of  the scheduled bank

situated in State of Bihar saying that his earlier bank guarantee

was accepted by the authority. The Committee, however, held

that the Bank Guarantee issued from the bank situated in Nepal

was  not  valid  as  per  Clause  32.2  of  the  SBD,  therefore,

acceptance of  the Bank Guarantee from the Bank Situated in

Nepal would be against the law. Finally, the committee rejected

the  claim of  the  petitioner  against  termination  of  Agreement

vide order dated 18.12.2017. Hence, the present writ petition.

4. Learned counsel for the petitioner submitted that the

respondents  failed to perform their  duties  in accordance with

contract  and deviated  themselves  from the  facts  and erred in

giving direction to the petitioner to execute the work assigned to

it.  The  learned  counsel  further  submitted  that  without

considering the ground for delay for non-performance of work

within  the  stipulated  period,  the  respondent-authority,  in

exercise  of  its  power  under  Clause  52.2  of  the  Agreement,

rescinded  the  contract  of  the  petitioner.  The  learned  counsel

further submitted that the petitioner has done substantial work in

adverse situation and lots of outstanding amounts are dues from

the  Respondents  to  the  petitioner.  Even  the  Bank  Guarantee

amounts are there and the Respondents  cannot  be allowed to
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take  advantage  of  their  own  wrongs  as  the  agreed  advance

amount  was  not  paid  to  the  petitioner.  The  learned  counsel

further  submitted  that  the  Respondents  cannot  forfeit  the

security  amount.  The Respondents  are  liable  to  be  restrained

from blacklisting the petitioner and also from invoking the bank

guarantee. It has further been submitted that the total claim of

the  petitioner  amounting  to  Rs.  18,21,21,803.12/-  is  pending

before  the  Respondents,  which  is  liable  to  be  paid  by  the

Respondents.  The  rejection  of  claim of  the  petitioner  by  the

respondent  authorities  is  illegal  and  against  the  principles  of

natural justice. The order passed by the Respondent No. 6 dated

18.12.2017 was communicated through letter dated 04.01.2018

bearing  Memo  No.  BRDA(HQ.)-PMGSY-304/2016-66.  The

said  order  was  challenged  before  the  Bihar  Public  Works

Contract Disputes Arbitration Tribunal, Bihar. Patna, which was

registered as Reference Case No. 10 of 2018. The said reference

case was heard by the Bihar Public Works Contract  Disputes

Arbitration  Tribunal,  Bihar,  Patna  on  08.02.2018  and  after

hearing  the  counsel  for  the  parties,  the   Bihar  Public  Works

Contract Disputes Arbitration Tribunal, Bihar, Patna declined to

interfere  with  the  matter  on  the  ground  of  jurisdiction  and

thereafter, the petitioner opted to invoke the jurisdiction of this
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Court.  The  learned  counsel  further  submitted  that  the

respondents  have  determined  to  rescind  the  contract.  The

respondents are also illegally, contemplating and threatening to

blacklist  the petitioner company although the petitioner is not

responsible for any delay to complete the work. The respondents

are  also  taking  steps  to  illegally  invoke  the  bank  guarantees

furnished  by  the  Investment  Bank  of  Nepal  on  behalf  of

petitioner. If the Bank Guarantees are invoked and the amount

under  the  bank  guarantees  are  paid  by  the  bank  to  the

respondents and the petitioner is blacklisted by the Respondents,

the  petitioner  would suffer  irreparable  loss  and injury,  which

cannot be compensated in terms of money.  The learned counsel

further submitted that the schedule of work was not completed

in May 2010 but respondent understood the fact and they have

extended the completion date up-to 13.09.2013. Therefore, it is

clear  that  there  were  some  faults  on  part  of  respondents  in

performing  their  reciprocal  duties  and  also  admitted  the

problems faced by the petitioner at site and for this reason, the

respondents extended the completion time of the contract. The

Committee has not considered the relevant document submitted

by the petitioner and the alleged termination of agreement by

the respondents is illegal and liable to be set-aside.
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5. On the other hand, learned counsel for the respondents

submitted  that  in  terms  of  the  agreement,  the  petitioner  was

required to complete the said contractual work by 25.05.2010,

but the petitioner did not complete the said contractual work in

spite  of  several  reminders by the respondents  till  27.08.2013,

thereafter the respondent-authority issued the notice vide letter

No.  533 dated  14.09.2013 and the  petitioner  was  directed  to

submit  his  show-cause  as  to  why  the  agreement  be  not

terminated. In response to the show-cause notice, the petitioner

submitted his reply dated 30.09.2013 seeking extension of time

till 31.03.2014. It has further been submitted that as even after

lapse of more than three years, the petitioner did not complete

the work assigned to him, therefore, the respondent-department

took the decision to terminate the agreement. The termination of

agreement  was  communicated  vide  Letter  No.  687  dated

05.10.2013  fixing  the  date  for  final  measurement  and  the

petitioner  was  stated  to  remain present  on  the date  fixed for

measurement. The said letter dated 05.10.2013 was challenged

by the petitioner in CWJC No. 6186 of 2014, in which, letter

dated  05.10.2013  was  set-aside  and  the  respondents  were

granted liberty to issue fresh show-cause notice, if so advised,

and to proceed against the petitioner in accordance with law. In
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compliance  of  the  aforesaid   order,  the  Executive  Engineer,

Rural  Work  Department,  Belsand  vide  letter  No.  163  dated

16.03.2016 issued a show-cause notice to the petitioner with a

direction to submit the reply within one week. Thereafter, the

petitioner  submitted  his  reply to  the show-cause  notice dated

16.03.2016 and finding it to be unsatisfactory and dissatisfied

with  the  reply  submitted  by  the  petitioner,  the  Executive

Engineer, Rural Work Department, Work Division, Belsand vide

letter No. 288 dated 09.05.2016 terminated the tender agreement

bearing  No.  ISBD/2009-2010  due  to  non-fulfillment  of  the

terms  and  conditions  of  the  agreement  as  well  as  for  non-

compliance of  the contractual  work.  Thereafter,  the petitioner

preferred  CWJC  No.  6357  of  2016  for  constitution  of

Empowered  Standing  Committee  as  per  Clause-24  of  the

Agreement and he also preferred another writ petition bearing

CWJC No. 9157 of 2016 in which the petitioner challenged the

letter of termination dated 09.05.2016. Both the writ petitions

were disposed of jointly by the learned Single Judge observing

that ‘Be that as it may, let the petitioner should approach to the

Committee, nominate the name of any persons mentioned in the

letter  dated  11.07.2016  and  Empowered  Standing  Committee

will be obliged to adjudicate the dispute in between the parties’.
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Thereafter,  the Empowered Standing Committee after  hearing

the  parties  including  the  petitioner  rejected  the  claim  of  the

petitioner vide order dated 18.12.2017 on the ground of non-

submission  of  bank  guarantee  by  the  petitioner  from  any

scheduled  bank of  the  State  as  per  Clause  32.2 of  the  SBD.

Learned  counsel  also  submitted  that  this  writ  application  is

devoid of any merit and is liable to be dismissed.

 6. Having considered the material available on record

and  further  considering  the  rival  submission,  the  main  issue

involved in the present case is whether non-furnishing of bank

guarantee  from  a  scheduled  bank  of  Bihar  by  the  petitioner

could have been condoned by the official respondents against

the  specific  terms of  the  contract  since  other  issues  relate  to

disputed  question  of  facts  that  are  not  amenable  to  writ

jurisdiction of this Court.

 7. It appears that as per Clause 32.2 of the SBD, the

Bank Guarantee was to be from any scheduled bank situated in

the State of Bihar, whereas the Bank Guarantee submitted by the

petitioner came from a bank situated in Nepal. It further appears

that the petitioner was granted ample opportunity for submission

of the Bank Guarantee from the bank situated in the State of

Bihar  as  per  aforesaid  Clause  32.2  of  the  Standard  Bidding
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Document  (SBD),  but  the  petitioner  failed  to  do  so.  This

intransigent approach of the petitioner led to the Committee to

terminate the proceeding before it while rejecting the prayer of

the petitioner to nullify the order of rescission of contract. In

these circumstances, the Empowered Standing Committee after

hearing  the  parties  and  considering the  material  available  on

record has rejected the claim of the petitioner vide order dated

18.12.2017. It is relevant to quote the order dated 18.12.2017,

which is impugned herein:-

"18/12/2017 इस ममामलले ककी ससुनवमाई ममाननकीय उच्च
न्यमायमालय, पटनमा दमारमा सकी० डब्ल्यसु० जले० सकी० ससं०-6357/2016
M/s Kalika-Swachchhanda Joint Venture तथमा सकी०
डब्ल्यसु०  जले०  सकी०  ससं०-  9157  /  2016  M/s  Kalika
Swachchhanda Joint Venture बनमाम रमाज्य एवसं अन्य मम
ददिननांक-17.03.2017  दमारमा पमादरत  आदिलेश  कले  आललोक मम ककी
गयकी। इस ममामलले ककी प्रथम ससुनवमाई ददिननांक 21.08.2017 कलो
ककी गयकी थकी, दजसमम यलोजनमा कले  नलोडल पदिमादधिकमारकी कलो यह स्पष
करनले कमा दनदिलेश ददियमा गयमा थमा दक दकन पदरदस्थदतययों मम ससंवलेदिक
कले  दवरुद्ध एकरमारनमाममा दवखसंडन ककी कमारर्रवमाई ककी गयकी। समाथ हकी
ससंवलेदिक कलो यह आदिलेश ददियमा गयमा थमा दक यले भमारत कले  पतमाचमार
एवसं सम्पकर्र पतले कलो शपथ -पत कले  ममाध्यम सले समदपर्रत  करम।
ददिननांक 11.09.2017 कलो दिदसरकी ससुनवमाई कले  क्रम मम यह स्पष
हसुआ दक. कम्पनकी नन शपथ -पत कले  ममाध्यम सले पतमाचमार कले  दलए
भमारतकीय  पतमा तलो ददियमा हन ,  दकन्तसु उनकले  दमारमा कमायर्र प्रमसंडल ,
बलेलससंड एवसं कमायर्र प्रमसंडल ,  दशवहर कलो समदपर्रत ककी गयकी बबैंक
गमारटकी नलेपमाल मम दस्थत बबैंक ककी हन। ससंवलेदिक कलो यह दनदिलेश ददियमा
गयमा थमा दक वले न कले वल यह स्पष करम दक उन्हम क्यमा रमाहत
चमादहए बदल्क SBD (standard bidding document)  ककी
कसं दडकमा- 32.2 कले  प्रमावधिमान कले  आललोक मम दबहमार मम दस्थत दकसकी
Scheduled बबैंक ककी बबैंक गमारटकी समदपर्रत करम।

आज ककी ससुनवमाई मम ससंवलेदिक नले यह स्पष रूप सले
समदपर्रत दकयमा दक वले नलेपमाल कले  बबैंक कले  दमारमा दनगर्रत बबैंक गमारसंटकी
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कले  स्थमान पर रमाज्य कले  दकसकी Scheduled बबैंक सले दनगर्रत बबैंक
गमारसंटकी जममा नहहीं करमगले। उन्हयोंनले यह दिमावमा दकयमा दक जब पदवर्र मम
नलोपल कले  बबैंक कले  दमारमा जमारकी बबैंक गमारसंटकी कलो अनसुममान्यतमा दिकी गयकी
हन तलो अब उसकले  स्थमान पर दबहमार कले  दकसकी Scheduled बबैंक
गमारसंटकी मनांगनले कमा कलोई औदचत्य नहहीं हन। जब उन्हम SBD ककी
कसं दडकमा-32.2 कमा उद्धरण दिलेकर बतमायमा गयमा दक दस्थदत पदवर्र ककी
तसुदट कले  दनरमाकरण कले  बगनर इस ममामलले मम आगले ककी कलोई भकी
कमारर्रवमाई नहहीं कर सकतकी तब भकी उन्हयोंनले यह स्पष दकयमा दक वले
दबहमार कले  दकसकी Scheduled बबैंक ककी बबैंक गमारसंटकी समदपर्रत नहहीं
कर सकतले हबैं। उन्हयोंनले यह भकी कहमा दक उनकले  दवरुद्ध कमायर्रपमालक
अदभयसंतमा, दशवहर कले  आदिलेश जमापनांक 901 ददिननांक 11.11.2013
एवसं कमायर्रपमालक अदभयसंतमा, बलेलससंड कले  आदिलेश जमापनांक 285 ददिननांक
09.05.2016 अवनधिमादनक हबैं। 

सभकी पकयों कलो ससुननले तथमा SBD ककी प्रश्नगत कसं दडकमा-
32.2 कमा अवललोकन करनले सले यह पदरकी तरह स्पष हलो गयमा हन
दक यद्यदप पदवर्र मम नलेपमाल कले  बबैंक कले  दमारमा दनमर्रत बबैंक गमारसंटकी कलो
स्वकीकमार दकयमा जमानमा दवदधिसम्मत नहहीं थमा , तथमादप उस तसुदट कमा
दनरमाकरण  दकयले बगनर  आगले इस  ममामलले मम दकसकी प्रकमार  ककी
कमारर्रवमाई जमारकी रखनमा दवदधि कले  प्रदतकद ल हलोगमा।

उक्त  पदरदस्थदतययों मम ससंवलेदिक  कले  असहयलोगमात्मक
आचरण कले  कमारण सदमदत कले  समक कमायर्रवमाहकी जमारकी रखनले कमा
कलोई  औदचत्य  नहहीं हन।  तद सुसमार  इस सदमदत कले  दमारमा M/s
Kalika-Swachchhanda Joint Venture  दमारमा कमायर्रपमालक
अदभयसंतमा,  कमायर्र प्रमसंडल,  दशवहर कले  आदिलेश जमापसंक-901  ददिननांक
11.11-2013 एवसं कमायर्रपमालक अदभयसंतमा कमायर्र प्रमसंडल, बलेलससंड कले
आदिलेश  जमापसंक-285  ददिननांक  09.05.2016  कले  एकरमारनमाममा
दवखण्डन आदिलेश कलो दनरस्त करनले कले  अनसुरलोधि कलो अस्वकीकमार
दकयमा जमातमा हन।

  ह.(18.12.2017)        ह.(18.12.2017)     ह.(18.12.2017)
   (शसंकर प्रसमादि दससंह)     (मदिन प्रतमाप दससंह)    (दवनय कसु ममार) 
    अदभयसंतमा प्रमसुख      सलेवमादनववृत अदभयसंतमा प्रमसुख  सदचव
   गमामकीण कमायर्र दवभमाग,    पथ दनमर्माण दवभमाग     गमामकीण कमायर्र दवभमाग,
   दबहमार, पटनमा।       दबहमार, पटनमा।        दबहमार, पटनमा। 

8.  If  the  petitioner  has  failed  to  abide  by the specific

terms of SBD, we do not think that the impugned order needs

any interference. Thus, the petitioner has not made out a prima
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facie  case,  so as to interfere with the order dated 18.12.2017

passed by the Committee.

9. It is well settled principle of law that the constitutional

courts are expected to exercise restrain in interfering with the

administrative decisions and they ought not to substitute their

views substituting that of the administrative authority.  

10.  In  the  light  of  aforementioned  facts  and

circumstances  of  the  case,  in  our  opinion,  no  illegality  or

irregularity has been committed by the respondents in passing

the impugned order rejecting the claim of the petitioner and the

reasons assigned for the same are well justified, which do not

require interference by this Court.

11.  Accordingly,  this  writ  petition  stands  dismissed

reserving  liberty  to  the  petitioner  to  raise  all  other  disputed

issues  before  the  competent  authority  in  terms  of  agreement

especially clause 24 of the SBD.
    

V.K.Pandey/-

                                (P. B. Bajanthri, J) 

                                 ( Arun Kumar Jha, J)
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