IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.3429 of 2023

Awadhesh Ray, Son of Late Deep Narayan Ray, resident of Village Naya Tola,
Sabinama, P.S. Athamalgola, District - Patna, Bihar.
...... Petitioner/s
Versus
The State of Bihar through the Principal Secretary, Water Resources
Department, Government of Bihar, Patna.

The Deputy Secretary, Water Resources Department, Government of Bihar,
Patna.

The Additional Secretary, Water Resources Department, Government of
Bihar, Patna.

The Engineer in Chief, (Head Quarter), Water Resources Department,
Government of Bihar, Patna.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr. Prabhat Ranjan, Advocate
For the Respondent/s Mr. Sri Ram Krishna, Advocate

Mr. Akash Chaturvedi, AC to SC-11

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 21-04-2023

Heard learned counsels for respective parties.

2. In the instant petition, petitioner has prayed for
following reliefs:-

"1. That this is an application on
behalf of the petitioner above named seeking
issuance of appropriate writ, rule or direction
for;

(1) Quashing of the Notice to
Show Cause contained in letter no. 732 dated
25.02.2022, by which the Under Secretary,
Water Resources Department, Government of
Bihar  without even mentioning the
contemplated action/ proposed penalty has
asked the petitioner to show cause as to why
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for the allegations contained therein,
appropriate action be not taken against him in
terms of clause 11 (&) (vil) of the Bihar
Contractors Registration Rules, 2007.

(i) Quashing of the consequential
Blacklisting Order contained in memo no.
2532 dated 21.06.2022, by which the
Engineer-in-Chief (Headquarters) without
even considering the reply and on the basis of
Show Cause Notice dated 25.02.2022 of the
Petitioner, has proceeded to blacklist the
Petitioner for a period of 10 years in terms of
Clause 11 (@) (vii) of the Bihar Contractors
Registration Rules 2007.

(i11)) Restraining the Respondents
from giving effect to the office Order
contained in memo no. 2532 dated 21.06.2022
(Annexure 6) during the pendency of the
instant writ application."

3. Learned counsel for the petitioner submitted that
impugned action is without compliance to principle of natural
justice to the full extent. On the other hand, it is submitted that
show cause notice was issued. However, extraneous material
has been taken into consideration for the purpose of passing
impugned order. The extraneous material has not been made
available to the petitioner to counter the same before impugned

action is taken. Annexure-6 reads as under:-

"Rt G T - 11/ fafaer-06-01/2022
EEESECTES

T §ETE [T |
AT

feRRoT, STel STe AU, AR e q1e
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v ghsel qoRieeR™ & ofH goier ¥ 0-
180/252 / 2022 & T&d WM A4 & 9N fFR
R FR-TF- AR Sidal o Al = w®
Hea TRus FR ot Flg § Jaas s e@gw
™ IH + Tlo- e, fSenm-gedr ft @
feferereran 9 |

W & fAog Mg & Qg dera
HRTGIT AT 97 & HBoll / el 89 & IIRY
& Y A AN a6 FEEv @ S AR,
IRIgR & gFice- 299 oAl 08.02.2022 <
JGdgh Dl Blell JAl A Sl o1 [ srgERm
g g8 | uRERd oRu & forg fvria -
732 faqis 25.02.2022 3RT Wdgdh I HRU
g=81 fhal M| BRU g1 B S & g
Bm @t Rafy & g umiw 1240 fa=iw
25.03.2022 §RT S¢ W@ o7 &Y FRRE fHa
™ | WA N I Wi 25 fadiw
25.03.2022 ¥ wW@ed HRUT P el ad T
SaE o 8] 15 Al & fiRaa w#g @t #@m
o ™| favm g} g w=Fie 1351 oA
30.03.2022 ¥ 15 fadi &1 WAy foam w |
Jdgh N1 U U4 YAk 27 faAiw
11.04.2022 ¥ ¥ONed BRI &I galell o §Y
10 Al 1 ofaRew W/ &M 1| $9b TegRR
4 9 gR1 9% Wb gwig &1 gHg fe @ |
Jdgh TR Sk UAid -28 W@ 29 fadAiw-
11.05.2022 & PRI Go&1 P Seld <l Gl |

Yl e &b SMYR R AW & q:b
THlen o R o gl 9 T fe Mfda
& Y Aew HEGHE THOT 97 HRIUED
626 faFi- 16.12.2018 ¥ frid 8| @riucs
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U3ih- 833 - 28.12.2021 | UHI TOUH
PRUIh 3w, d¢ A0 gHSe, SREIRIRYR
J IR ™| HROUE AN, 9§ R
gied, IREERYR QR 04 U=k - 135 fiim-
03.02.2022 ¥ FMHA Yfded § Seor@ oA
T B YA HRGWd GO O3 IFid -626
fedip- 16.12.2018 Sk PRI I frid =&
g

Jdges gR1 994 e ¥ PEl T P
g ol 9 Th YN P gRI Pt TS N S
deebifoles w0 A PRIgad R & | Wy &
ITF TR FEIgY T AR PR §Y SRIIGR
FRA BT STRIY b TR |

Sad d gAIvE & Sin 8 fh <dew
SR (Afdar & A1 Bof / el dRIgHd FH 0T 95
Hore fopam T o7 | §9T I8 P WER et
feem fFRmEeR-2007 & fFRM 11 (B) (vii) &
ded PR @t o7 & e 2

ga: furfe ew Jo 201 fe+iw
14.03.2016 & YAYUFIgAR wdads & s@ew
W, -TH+A0--ga=H1,  Nem-gesn ([0 s0-
68/2018 gem arft) & Tw@ (10) anf & fom
PFlel At F STl AT # |

gol-

(g AR Tehv)
AT g (F&ATer) |

Perusal of the aforesaid order it 1s evident that there
i1s non-compliance to show cause notice in respect of fresh

material. Apex Court in the case of UMC Technologies Pvt.
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Ltd. vs. Food Corporation of India and Another, reported in
(2021) 2 SCC 551 read with Isolators and Isolators through its
Proprietor Mrs. Sandhya Mishra Vs. Madhya Pradesh
Madhya Kshetra Vidyut Vitran Co. Ltd & Another reported in
2023 LiveLaw (SC) 330 (para 34) held that notice must indicate
proposed action. That apart, reading of number of judgments in
respect of blacklisting, the following points were required to be
examined by the concerned authority:-

(1) The order of blacklisting involving civil
consequences cast slur. Such an action can be
taken only on the basis of objectives,
satisfaction of the authority concerned. The
fundamental of fair play required that the
person concerned should be given an
opportunity to present his case before he is
put on blacklisting.

(11) The order of blacklisting must specifically
spell out the intention of blacklisting.

(i11)) The order of blacklisting must be speaking
order supported with reasons.

(iv) Blacklisting cannot be for an indefinite period
and the period of blacklisting should be fixed
based on doctrine of proportionality of the
case.

4. Perusal of the notice in the present case, there is
no specific proposed action. In the absence of specific proposed
action, the impugned action dated 25.02.2022 (Annexure-4) and

21.06.2022 (Annexure-6) are liable to be set aside. Accordingly,

they are set aside reserving liberty to the concerned respondent
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to proceed in accordance with law. The concerned authority is
hereby directed to take note of aforementioned judicial
pronouncements before taking further action.

5. Accordingly, the present petition stands disposed

of.
(P. B. Bajanthri, J)
( Arun Kumar Jha, J)
rakhi/-
AFR/NAFR NAFR
CAV DATE N.A.
Uploading Date 02.05.2023
Transmission Date N.A.




