IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.3784 of 2022

Tripurari Prasad Singh, Son of Late Kartik Narayan Singh, Resident of
Mohalla- Bhikhanpura Narayan Bhawan, P.O.- Head Post Muzaffarpur, P.S.-
Muzaffarpur Sadar Thana, Dist- Muzaffarpur, Pin- 842001.

...... Petitioner/s
Versus

The State of Bihar through the Principal Secretary, Tourism Department, Old
Secretariat, Patna- 15.

The Principal Secretary, Tourism Department, Old Secretariat, Patna- 15.

Bihar State Tourism Development Corporation Ltd. (A Govt. of Bihar
Undertaking) through the Managing Director, Beerchand Patel Path,
Kautilya Hotel, Patna- 800001.

The Managing Director, Bihar State Tourism Development Corporation Ltd.
(A Govt. of Bihar Undertaking), Beerchand Patel Path, Kautilya Hotel,
Patna- 800001.

The Chief Engineer, Bihar State Tourism Development Corporation Ltd. (A
Govt. of Bihar Undertaking), Beerchand Patel Path, Kautilya Hotel, Patna-
800001.

The Executive Engineer, Bihar State Tourism Development Corporation Ltd.
(A Govt. of Bihar Undertaking), Beerchand Patel Path, Kautilya Hotel,
Patna- 800001.

The Union of India through the Secretary, Ministry of Tourism, Govt. of
India, Room No.109, Transport Bhawan, 1 Parliament Street, New Delhi-
1100011.

The Secretary, Ministry of Tourism, Govt. of India, Room No. 109,
Transport Bhawan, 1 Parliament Street, New Delhi- 110011.

...... Respondent/s

Appearance :
For the Petitioner/s : Mr. Y.V. Giri, Sr. Advocate

Mr.Manish Sahay, Advocate

Mr. Anil Kumar Sinha, Advocate
For the Union of India Mr. Radhika Raman, CGC

Mr. Ram Tujabh Singh, Avocate
For the State : Mr. Santosh Chandra Bhaskar, AC to GP-11
For the BSTDC : Mr. Kumar Abhimanyu Pratap, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 17-03-2023
Heard learned senior counsel for the petitioner and
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learned counsel for the respondents.
2. Initially, the present writ petition has been filed
claiming the following reliefs :-

“(1) For after quashing of rescinding order of
contract, issued vide Memo No.
41/Engg./2018/61/  Eng/ 2022 dated
28.01.2022 as well as fresh NIT No. 15/ E-
Tender/ BSTDC/ SBD/ 2021-22 dated
15.02.2022, as contained in Annexure P-4 & P-
11, directing the concerned respondent either
allow the petitioner to complete the balance
work in question within 2 (Two) months from
the date of allow to do so Or direct them to pay
all contractual amount with relates to bill of
work done including entire amount of security
deposit and deducted amount of Time
Extension etc.

(Il) For restraining the respondents for taking
any coercive steps against the petitioner as
well as creating third party right relates to
fresh tender during pendency of this writ
application.

(Il1l) For declaring that the actions of the
respondents are  arbitrariness, malafide,
malicious, colourable exercise of power.

(IV) For further passing such an Order or
Orders for which the petitioner is entitled
under the law in the facts and circumstances of

this case’”.
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3. Thereafter, the petitioner has filed an interlocutory
application bearing I.A. No.l of 2022 for amendment in the
instant writ petition by adding following relief in para 1 of the
instant writ petition :

“(V) For quashing of Notice for inviting very
short  Re-Tender No.l6/E-Tender/BSTDC/
SBD of 2021-22 dated 25.02.2022 read with
its  corrigendum  issued vide letter
no.212/Engg/2022  dated 07.03.2022 as
contained in Annexure-P-13 series because
without preparing final bill in presence of the
petitioner, the respondent Chief Engineer (i.e.
Respondent No.5) has invited re-tender for
“Remaining Work of Development of Them
Park at Bhitiharwa, West Champaran, under
Gandhi Circuit”.

4. Again, the petitioner has filed an interlocutory
application bearing I.A. No.2 of 2022 for amendment in the
instant writ petition by adding following relief in para 1 of the
instant writ petition :

“(V1) For quashing of Notice for inviting very
short  Re-Tender No.l7/E-Tender/BSTDC/
SBD of 2021-22 dated 14.03.2022 as
contained in Annexure-P-14 because without
preparing final bill in presence of the
petitioner, the respondent Chief Engineer (i.e.

Respondent No.5) has invited re-tender for
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“Remaining Work of Development of Them
Park at Bhitiharwa, West Champaran, under
Gandhi Circuit for estimated cost of Rs.710.54

lacs”.

5. Thereafter, the petitioner has filed an interlocutory
application bearing [.A. No.3 of 2022 for impleading Mr. Saroj
Narayan Prasad Singh, son of not known, resident of Mohalla-
Habibpura, Barara, P.O. +P.S.-Sohsarai, District-Nalanda as a
party respondent no.9 in the instant writ petition on the ground
that during pendency of the instant writ petition, the respondent
Corporation has created 3™ party interest in terms of liberty
granted by this Court vide order dated 11.05.2022. However,
vide order dated 05.07.2022, the said interlocutory application
has been dismissed as withdrawn as the same has lost its
significance.

6. Again, the petitioner has filed an interlocutory
application bearing [.A. No.4 of 2022 for amendment in the
instant writ petition by adding following relief in para 1 of the
instant writ petition :

“Vll) For quashing of Memo No.
07/16/Engg./Ac/19/ 933/ Engg./2022 dated
27.09.2022 read with Memo No. 07/07/
Engg./Ac/18-19/ 935 / Engg./ 2022 dated
28.09.2022, as contained in Annexure-P-19
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series, issued under the signature of the
Executive Engineer (i.e. Respondent No.6)
whereby and whereunder the said authority
has passed the adjustment and payment order
in terms of rescinding order dated 28.01.2022
as contained in Annexure-P/4 at page-111 in
most arbitrary manner and contrary to

provision of agreement in question”.

7. The short facts, according to the petitioner, are that
pursuant to a Re-Tender Notice dated 10.07.2018 issued for
construction and development of theme park (with cafeteria and
tourist amenities) at Bhitiharwa West Champaran under Gandhi
Circuit for the year 2018-19 at an estimated cost of Rs.1637.9
lacs, which has been corrected and sanctioned for
Rs.11,99,02,000/- within 15 months from the date of work
order, the petitioner participated in the tender process and the
said work was finally allotted in favour of the petitioner in
accordance with law @ 5.40% below on estimated costs. On
06.03.2019, a Letter of Acceptance was issued in favour of the
petitioner. Thereafter, on 09.03.2019, Agreement No.
18/SBD/2018-19 was entered and executed among the parties
for agreement value of Rs.11,43,27,292/-. A work order was also
issued vide letter no. 241 dated 09.03.2019 for completing the

said work within 15 months, i.e., on or before 08.06.2020 which
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was extended up-to 15.02.2022. The petitioner had completed
almost 50% of work as per agreement and only finishing work
was left to be completed. Vide letter dated 28.01.2022,
agreement of the petitioner has been terminated alleging breach
of contract and entire Performance and Additional Performance
Security has been forfeited besides that Risk and Cost upon the
petitioner has also been imposed before the extended date of
completion of work i.e. 15.02.2022. The petitioner had
submitted his 8" Running Account Bill amounting to
Rs.5,29,82,114/- and it is not in dispute that till 7" R/A Bill, the
petitioner has received a payment of Rs.2,94,85,988/- and a sum
of Rs.2,34,96,126/- is pending for making payment to the
petitioner by the respondent Corporation after checking and
passing of the same. Thereafter, the petitioner has filed a
representation on 31.01.2022 with a request to allow him to
complete the balance work till 31.03.2022 after recalling the
rescinding order dated 28.01.2022. Lastly, the respondent Chief
Engineer has issued very short Tender No.15/E-Tender/BSTDC/
SBD/2021-22 for execution of balance work amounting to
Rs.845.10 lacs. Subsequently, the balance work has been
assigned to a third party. Hence, the present Writ.

8. At the outset, the learned senior counsel appearing
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on behalf of the petitioner has submitted that though the dispute
is arising out of the contractual obligation and termination of
contract by the respondents, concerning the issues involved, the
writ petition is maintainable. The learned senior counsel further
submitted that the instant petition has been filed against the
illegal act of the respondent no.3 as he rescinded the contract
with the petitioner vide order dated 28.01.2022, but the said
order is itself illegal. The contract has been terminated by the
respondent no.3 on directions of his higher authorities and since
the respondent no.3 has not applied his independent mind to the
facts of the case, the order dated 28.01.2022 cannot be said to be
an order passed by the respondent no.3 on his own. Hence, the
termination of the contract is wrong and incorrect and it is
unlawful. So a legal issue is involved in this case which can be
agitated before the writ Court. In support of this contention, he
has placed reliance on the following decisions :

(i) 2023 SCC Online SC 116 (Gas Authority of
India Ltd. Vs. Indian Petrochemicals
Corporation Ltd. and Ors.)

(i) 2021 SCC Online SC 99 (Unitech Limited
& Ors. Vs. Telangana State Industrial
Infrastructure Corporation and Ors.)

(iii) (2021) 6 SCC 15 ( Uttar Pradesh Power
Transmission Corporation Ltd. & Anr. Vs. CG



Patna High Court CWJC No.3784 of 2022 dt 17-03-2023
8/31

Power & Industrial Solutions Ltd. & anr.)

(iv) (2011) 5 SCC 697 (Union of India & Ors.
Vs. The State of Bihar & Ors.)

(v) (2022) 2 PLJR 161 ( M/s Sanjeev Kumar
Vs. The State of Bihar & Ors.)

vi) (1991) 1 PLJR 352 (FB) ( M/s Pancham
Singh Vs. The State of Bihar & Ors.)

(vii) (2015) 13 SCC 592 (Ram Barai Singh &
Company Vs. State of Bihar & Ors.)

(viii) (2004) 3 SCC 553 (ABL International
Ltd. & Anr. Vs. Export Credit Guarantee
Corporation of India Ltd. & Ors.)

(ix) (2010) 11 SCC 557 (Manohar Lal Vs.
Ugrasen & Ors.)

9. The learned senior counsel for the petitioner further
submitted that the petitioner had started execution of works at
war footing but due to some hindrance/obstruction which came
during the execution period, he could not achieve the milestone
for that the petitioner was not responsible. In spite of that, the
Executive  Engineer  has  passed the order of
termination/rescinding on 28.01.2022 without applying his
independent mind. The learned counsel further submitted that
when the Executive Engineer himself admits in the rescinding
order dated 28.01.2022 that time for completing the remaining

work was extended till 15.02.2022, but he has taken coercive
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action against the petitioner before such extended date of
completion. The learned senior counsel further submitted that
from perusal of the rescinding order dated 28.01.2022 issued by
the Executive Engineer, it is quite clear that he himself admit
that over the work site, there were several obstructions till
September 2021 and it is also not in dispute that required
designs for the said project was provided to the petitioner on
three earlier occasions by the consultant. So the petitioner was
not in breach of contract and he is not responsible for any kind
of delay because situation was beyond his control. The learned
senior counsel further submitted that the order terminating the
contract dated 28.01.2022 has been passed against the
established canons of law. From paragraph 6 of the aforesaid
order, it is clear that the Executive Engineer has passed the order
on the directions of the Minister, Tourism Department,
Secretary, Tourism Department, Managing Director, Bihar State
Tourism Development Corporation Ltd., Patna and the
concerned Chief Engineer as they directed him to rescind the
contract of the petitioner and put his name in the blacklist. Thus,
the Executive Engineer has not applied his independent mind
prior to rescinding the contract of the petitioner.

Moreover, once the time for completion of remaining
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work was extended till 15.02.2022, the respondent no.6 could
not have taken coercive action against the petitioner before the
end of the extended date and in this regard, the petitioner relied
on the decision of the Patna High Court in the case of Arjun
Singh & Co. Vs. the Union of India & Ors., reported in PLJR
2008 (2) 485.

10. The learned senior counsel further submitted that the
petitioner has submitted his 8" Running Account Bill amounting
to Rs.5,29,82,114/- and it is not in dispute that till 7" R/A Bill,
the petitioner has received a payment of Rs.2,94,85,988/- and a
sum of Rs.2,34,96,126/- is pending for making payment to the
petitioner by the respondent Corporation after checking and
passing of the same. The learned senior counsel further
submitted that on earlier occasion, the respondent-Chief
Engineer (respondent no.5) had invited tender for balance work
vide NIT No.15/ E-Tender/ BSTDC/ SBD/ 2021-22 dated
15.02.2022. Thereafter, all of a sudden, the respondents had
issued fresh NIT No. 16/E-Tender/BSTDC/SBD of 2021-22
dated 25.02.2022 for the said remaining work, which was
cancelled and another NIT No.17/E-Tender/BSTDC/SBD of
2021-22 dated 14.03.2022 has been issued for remaining work.

11. The learned senior counsel further submitted that
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during the pendency of this writ application, the Executive
Engineer passed payment and adjustment orders dated
27.09.2022 and 28.09.2022 by which he has adjusted risk and
cost amount of Rs.1,60,49,675.52/- from the payment of the
petitioner’s liabilities. From perusal of the said payment order
dated 27.09.2022, it appears that out of bill amount of
Rs.5,29,82,114/-, the respondents have admitted only
Rs.4,42,95,726/- and balance claimed amount of Rs.86,86,388/-
has been refused without assigning any reason and at no point of
time, they have given any opportunity to the petitioner to justify
his bill/claimed amount. Hence, the petitioner would also be
entitled for the said balance amount of work done for the ends
of justice. Besides that, the petitioner deserves refund of entire
security deposit amounting to Rs.52,13,659/- and deducted
amount of ‘Time Extension’ i.e. Rs.14,80,974/- and deposited
amount of earnest money i.e. Rs. 22,90,000/- along with interest
@ 18% over entire payable amount from the date of said
rescinding order and till the date of its realization. From perusal
of adjustment order dated 28.09.2022, it appears that the
respondents have adjusted risk and cost amount of
Rs.1,60,49,675.52/-  from  the payable amount of

Rs.1,67,65,256/- and rest payable amount i.e. Rs.7,15,580/- was



Patna High Court CWJC No.3784 of 2022 dt 17-03-2023
12/31

kept pending till lapse of defect liability period, which was three
years after the date of completion.

12. The learned senior counsel further submitted that
the contract of the petitioner could not be terminated and
forfeiture of security deposit and imposition of cost could take
place under Clause 3 (7) (a & b) of the contract only for breach
of contract admitted by the petitioner and otherwise not. In the
instant case, the petitioner has not admitted breach of contract.
So, the rescinding order dated 28.01.2022 is illegal and against
the specific terms of the contract and, therefore, his entire
security deposit/Additional Performance Security/ Performance
Security deposit/deducted amount of Time Extension and other
lawful amount including work done amount relating to the said
agreement be paid to the petitioner without any further delay.

13. On the other hand, the learned counsel for the
respondents has submitted that the instant writ petition filed by
the petitioner suffers from vice of multiple reliefs in one case, so
it is not maintainable on the factual aspects of the matter and on
the point of law. Hence, it may be dismissed on this count itself.
He has further submitted that the petitioner has approached this
Court by ignoring and neglecting the provisions of alternative

remedy given under clause 25 of the contract which provides for
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arbitration in case of dispute. Both the parties of the contract are
bound by its provisions and mandate of the contract at first
place and must not be allowed to jump over the provisions of
the contract. Therefore, this writ petition which has been filed
without exhausting alternative remedy provided under the
contract is fit to be dismissed on this point of law alone. The
learned counsel further submitted that tender has been awarded
to one Saroj Narayan Prasad Singh being successful bidder and
letter of acceptance dated 22.04.2022 has been issued to him
and approx 25% of work has been completed by the said
contractor. The learned counsel further submitted that the
Tourism Ministry, Govt. of India vide letter dated 07.01.2022
had clearly directed that if the whole project including all
components was not finished up to 31.03.2022 then rest amount
would not be granted by the Government of India, rather the
same would have to be borne by the State Government of Bihar
which would have badly affected the image of Bihar
Government besides creating unnecessary financial liabilities on
public money of the State of Bihar. The learned counsel further
submitted that the petitioner has been given twenty months extra
time to complete the work, but he has never taken interest to

abide the conditions incorporated in the agreement and extended
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time to complete the work within time limit stipulated. Though
there was some practical and technical problems at initial stage,
but the same were resolved by the respondents authorities at the
earliest. The petitioner has been warned several times earlier for
slow pace of work, but he kept making false promise to the
respondents. The petitioner had given an affidavit and a letter,
both dated 04.08.2021 to the effect that he would complete the
work by December, 2021, still he failed to keep up his promise
given on affidavit. The other contractors, who were facing the
same conditions and working in the same campus, had executed
and completed their work within the stipulated time limit. The
project was delayed and remained incomplete due to
lackadaisical approach of the petitioner only, which compelled
the respondents to take strong action against the petitioner and,
as such, the respondent no.6 vide letter dated 11.12.2021 issued
show cause to the petitioner as to why the contract be not
rescinded and why not he be blacklisted for failure to complete
the work. The learned counsel further submitted that a
supervision meeting was conducted by the Principal Secretary,
Tourism Department on 16.12.2021 in which the petitioner was
also present. The authorities expressed their displeasure in

strong terms and sought explanation from the petitioner
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whereupon the petitioner asked for some extra time up to
15.02.2022 to complete the work. The Principal Secretary
directed the respondent no.2 BSTDC to supervise the work
being done by the contractor on regular basis and if satisfactory
progress was not found, then to take steps to blacklist the
petitioner-contractor by publishing short tender notice. In terms
of the aforesaid direction of the Principal Secretary, the
technical team visited the site on 27.12.2021 and 16.01.2022
wherein no satisfactory progress was found to draw inference
that project would be completed within third extra time given to
the petitioner. In the supervision meeting of the Principal
Secretary dated 20.01.2022, it was found that progress of work
was not satisfactory enough to suggest the completion of work
within extra time of 15.02.2022 and, accordingly, the Executive
Engineer passed a detailed order dated 28.01.2022 after
considering all aspects of the case and thereby rescinded the
contract and forfeited the entire performance and additional
performance security as per provisions of contract. Furthermore,
the petitioner had hardly less than three weeks to complete the
work from the date of impugned action, i.e., up to 15.02.2022
and it was highly impracticable for him to complete the

remaining work.



Patna High Court CWJC No.3784 of 2022 dt 17-03-2023
16/31

14. The learned counsel for the respondents further
submitted that Clauses 3 (i) to (vii) of the contract are quite
explicit and the said clause provides for recession/termination of
the contract in case the petitioner is found to be lagging or
negligent in carrying out his obligation and does not complete
the work within the specified period in the notice given in
writing. The respondents have rescinded the contract in terms of
express provision of the contract and extended time and there is
no illegality in it.

15. The learned counsel for the respondents further
submitted that the order dated 28.01.2022 is a speaking order
and it mentions in detail the events taking place in the matter
towards execution of the contract by the petitioner and default
made by him despite constant reminders. The petitioner even
attended the meetings. The learned counsel stressed the schedule
dates to buttress his submission that the petitioner was granted a
number of opportunities to complete the work and despite so
much indulgences being shown, the petitioner failed to complete
the project. The learned counsel further submitted that the
petitioner even attended the meetings called by the respondents
in which he was impressed upon to complete the work and

every possible help was extended to him and when it was found
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that the petitioner was not interested in completing the work
assigned to him, despite extension of time period of completion
of work till 15.02.2022, the contract was terminated vide order
dated 28.01.2022 since it was found that it was impracticable for
the petitioner to complete the work within the extended period
and since the project has already overshot the time period and
there was every possibility of Central Government not providing
funding for the project if it was not completed by 31.03.2022,
the entire financial burden would have shifted to the State
Government resulting in loss of face for the State Government.
Cumulatively taking all these points into consideration, the
respondent no.3 was left with no option but to terminate the
contract.

16. The learned counsel for the respondents
vehemently denied that the contract was rescinded at the
instance of higher authorities of respondent no.3. The learned
counsel further submitted that from bare perusal of the order
dated 28.01.2022 shows only a supervisory meeting was
conducted to take stock of the situation by the higher authorities
of the respondent no.2 and finding the tardy progress of the
work and considering the unsatisfactory work of the petitioner

and also taking into account the previous conduct of the
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petitioner as enumerated in paragraphs 2 to 5 of the order dated
28.01.2022, the decision was taken to rescind the contract of the
petitioner and also for blacklisting him. It cannot be said that the
respondent no.3 took the decision only on the basis of the
decision arrived at in the meeting of the higher authorities of
respondent no.3 because the contents of the order dated
28.01.2022 clearly show that the respondent no.3 arrived at an
independent conclusion based on the material facts which have
been mentioned from paragraph 2 to 5 (supra) and paragraph 6
of the aforesaid order is only the logical culmination of the
events in hand.

17. The learned counsel for the respondents further
submitted that the alternative prayer of the petitioner is with
regard to disputed questions of facts about his claims regarding
the payment of contractual amount and forfeiture of earnest
money and other financial issues regarding payments made and
claim of balance amount. There are other issues with regard to
payment of interest and adjustment of risk and cost amount.
These issues cannot be agitated before a writ Court and the
petitioner has a remedy under clause 25 of the Contract which
provides for settlement of dispute by arbitration.

18. The learned counsel for the respondents again
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reiterated that the petitioner has got alternative efficacious
remedy by either resorting to the provisions of the Arbitration
and Conciliation Act, 1996 or taking recourse to the provisions
of the Bihar Public Works Contracts Disputes Arbitration
Tribunal Act, 2008. Hence, no interference is required by this
Court in this matter.

19. Having considered the material available on record
and further considering the rival submission, in the present case,
this Court is required to examine first the maintainability of the
writ petition under Article 226 of the Constitution of India.

20. It is well settled principle of law that while
entertaining an objection as to the maintainability of a writ
petition under Article 226 of the Constitution of India, the Court
should bear in mind the fact that the power to issue prerogative
writs under Article 226 of the Constitution is plenary in nature
and 1s not limited by any other provisions of the Constitution.
The High Court having regard to the facts of the case, has a
discretion to entertain or not to entertain a writ petition. The
Court has imposed upon itself certain restrictions in the exercise
of this power. And this plenary right of the High Court to issue a
prerogative writ will not normally be exercised by the Court to

the exclusion of other available remedies unless such action of



Patna High Court CWJC No.3784 of 2022 dt 17-03-2023
20/31

the State or its instrumentality is so arbitrary and unreasonable
so as to violate the constitutional mandate or Article 14 or for
other valid and legitimate reasons, for which the Court thinks it
necessary to exercise the said jurisdiction.

21. Therefore, while exercising its jurisdiction under
Article 226, the Court is entitled to enquire into whether the
action of the State or its instrumentalities is arbitrary or unfair
and in consequence, in violation of Article 14. The jurisdiction
under Article 226 is a valuable constitutional safeguard against
an arbitrary exercise of State power or a misuse of authority. In
determining as to whether the jurisdiction should be exercised in
a contractual dispute, the Court must, undoubtedly eschew,
disputed questions of fact which would depend upon an
evidentiary determination requiring a trial. But equally, it is well
settled that the jurisdiction under Article 226 cannot be ousted
only on the basis that the dispute pertains to the contractual
arena. This i1s for the simple reason that the State and its
instrumentalities are not exempt from the duty to act fairly
merely because in their business dealings they have entered into
the realm of contract. Similarly, the presence of an arbitration
clause does oust the jurisdiction under Article 226 in all cases

though, it still needs to be decided from case to case as to
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whether recourse to a public law remedy can justifiably be
invoked.

22. Giving our thoughtful consideration on the aspect
of the maintainability, the Apex Court in ABL International
Ltd. (supra) in paragraph 27 has held as under :

“27. From the above discussion of ours, the
following legal principles emerge as to the

maintainability of a writ petition:

(a) In an appropriate case, a writ petition as
against a State or an instrumentality of a State
arising out of a contractual obligation is

maintainable.

(b) Merely because some disputed questions of
fact arise for consideration, same cannot be a
ground to refuse to entertain a writ petition in

all cases as a matter of rule.

(c) A writ petition involving a consequential
relief of monetary claim is also

maintainable”.
23. On the other hand, in the case of Union of India and
Ors. Vs. Puna Hinda, reported in (2021) 10 SCC 690, the Apex
Court has held that in the contractual matters in the field of
private law are better adjudicated upon by the forum agreed to
by the parties. For example, the dispute as to whether any

amount is payable or not and/or how much amount is payable
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are disputed questions questions of facts and cannot be

adjudicated by the writ court.

24. From the aforesaid discussions, it seems reasonable
to conclude that wherever mixed questions of law and facts are
involved, the writ Court has jurisdiction to look into the matter
under Article 226 of the Constitution of India. The present case
being one such instance, we hold that this Court has got

jurisdiction to entertain the writ petition.

25. The contention of the petitioner is confined basically
against rescinding of his contract and the petitioner has assailed
the order of rescinding of the contract mainly on two grounds;
firstly that despite extension granted till 15.12.2021, his contract
was terminated on 28.01.2022. Secondly, the order has been
assailed on the ground that the respondent no.3 passed the
rescinding order on the directions of his higher authorities. But
we are afraid that both the contentions are not sustainable in the
light of facts and circumstances and under the contractual
obligation of the parties. The record shows the petitioner was
the successful bidder for construction and development of theme
park at Bhittharwa, West Champaran and he was issued a work
order to proceed with the work vide order dated 09.03.2019. In

terms of the contract, the petitioner was supposed to complete
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the work till 08.06.2020. The petitioner gave his letter of
acceptance on 06.03.2019 and vide further letter dated
12.04.2019, the petitioner submitted a work programme time
line with an undertaking to complete the work by June, 2020.
Thereafter, due to non-completion of work by the petitioner till
08.06.2020, which was the scheduled date for completion of the
work, the petitioner was issued a reminder on 08.12.2020 with a
warning that he would be debarred from further participating in
any bid. Further letters of warning were issued to the petitioner
on 09.02.2021 and 04.06.2021 by the respondents. When the
work was not completed even three months after 30.05.2021,
the date which was fixed for completion of the work, the
petitioner was finally directed to complete the work by
December, 2021 and to furnish an affidavit in this regard.
Meanwhile, when it was found that the petitioner has been
grossly negligent, a letter dated 16.08.2021 was issued further
extending warning to the petitioner. Though the petitioner
submitted an undertaking to complete the work by 31.12.2021.
Seeing the indifferent attitude of the petitioner, he was debarred
to participate in any future tender vide order dated 19.11.2021
by the respondent no.3. In a meeting dated 15.12.2021 which

was also attended by the petitioner, the petitioner was directed
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to complete the work on or before 15.02.2022 with the rider that
periodic supervision of the progress in the work would be made.
It further appears from the record that when the progress was
found to be tardy and there was no likelihood of completion of
the work till 15.12.2022, the respondent no.3 moved to rescind
the contract vide order dated 28.01.2022. So, the claim of the
petitioner that his contract could not have been terminated
before the expiry of the extended time could not be sustained in
view of the aforesaid discussions, dates and events which show
the petitioner has been given ample opportunity to complete the

work but he failed to honour his commitment.

26. On the second aspect of the contention of the
petitioner that the respondent no.3 passed the order on the
directions of his higher authorities, the said contention is also
not sustainable. The order dated 28.01.2022 1s reproduced below

for ready reference :

feqir-28/1/2022

YRT WRPR TR WY S Al P I=id
fferR I weq fdeN w10 e § Wil |fhe
Pl A" bS] & A=A bs Aol Fod

"contruction of Theme Park at Bhitiharwa,
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West Champaran, ¥ Mo @t wigpfa fa<iia oy
2018-19 & & | 39 Ao 8g NIT & wemw I
e gl @t 78 @ Fafa Hagw M/s Tripurari
Prasad Singh, Narayan Bhawan, Bhikanpura,
HPO- Muzaffarpur-842001 & 30 HHEE &
uHim- 241, RAie 09.03.2019 & IR issue of
Notice To Proceed with The Work @& o= fia
fha 1| UHRRAM % STgER 08.06.2020 T& IE
P QU R o | UFie - 213/Engg/2019, fAiw
06.03.2019 3FRT Letter of Acceptance fria foan
™| HISP P TN Rl - 12.04.2019 @ work
program Time Line ¥Afd @%d g June 2020
d® ot R @ g9 foa |

fai- 19.09.2019 &1 aged & IR PRI
P g & T O T 8 P B Y faae s
™| S99 999 9% 91 Biel W g1 g B B
Bd WR AP qA HHeRA & dH foreal &R T
gaT o, 3R dufg 781 & & Wt 3= Components
4 o gRY T fha TN o1 | §9 PRied & g -
1153/Engg/2019, Reip- 03.12.2019 W@ uiiep -
64/Engg/2020, fasis 18.01.2020 & FRI <
fdae &1 FgE BW & I W JERR R IR
FRM &g FERM fhar M| ddge gR1 o JHfda
work Program Time Line & 3fgd & & au
e f B H T 98 fErt W/t
2. Ieliget & UHAid - 847/Engg/2020, fHiw-
08.12.2020 & g1 feiRa fify 08 @ 2020 T&
P Tl T B R W A IR g¢ [ER Spart
fRigM fFrmmEet 2007 & d8a vl & =Rt +f Ffa
H 9F o J dRFd Py 9 @ PRAE wRA =g
IaE 9F i B mar | ddew §N g4 ®er A
89 ¥ PRU e component HE H aEm B BT
o fedip- 18.01.2021 @ fan o g forg g
H oaws Aeed WX SN I & FeM aRd
g Fd B WMy O wRA w1 Fdw daes @ A
| e eRl & UFie  144/Engg/ 2021 fA®
09.02.2021 & TN FR & Mg i HA 3G I
e It o fRid fen | Hdsw §RT AR AR
e f qg I F P A Y M F IR g
JdEdeNt & UyAe -382/Engg/2021,  faHiw
04.06.2021 %mmﬁeﬂawm@m
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#t Raf § HRaE oy 99 T et o3 frfa
fear | fasis- 06.05.2021 @1 g7 i@, wded
v, ffER WRPR @1 segern d g8 FHlaoRp S50
§ 4 9fe w@ea §N fadie 30.05.2021 @6 =REl
Gl TG

e ..(not Ieglble)ﬂﬁmﬂﬂﬂﬁ:ﬁ
10062021@W$§mwémmw%
gt WRE H xR ¥ o aRamr ¥ @A @m &
HRU ARa Fifsa g &1 s F=A 7g e &
S AR Friuees fiar g1 Aifee fiefl ga=
@ T qA B B g AT F B gg e &
T IRt B R S ol A R [ e /et
T o gg B | 10.06.2021 TH WISk & R
i T R T AT S e & gRI oTRaTEl @l
AP @ 8| fadie 04.06.2021 @ Wdsd &
gRT U3 & 1 IUY-UF Foid px gufid fhan
R ddge 7 wd wuy o & 6 a8 o RewR
2021 I fAfaa wu @ guf o fornm Som @ S
A T Rt W wEuE @ e A @ TS|

3. Wy fiawes, R e TR Sdawc
PRURTA fo1. ge Pl fegeret § g8 39 o1 &b
ik @ It 9o A Ul T f6 er @ gof
#x- &g fadie 30.05.2021 @t fFuiRd w#g & o=
e & a8 W o g 9 fRw | ddses @l
ifcm w9 J AR 2021 T H 1 FRA B R
G T ud g wuy -um WA &R @ Adw e
| Fagd gR1 gAie-NIL, fFiw- 15.082021 R
AT I TN B T R A R B e g
SET R IUME WA GRT ARy Scad fhar S
W@ B 3P WYH g @ QN UaIitert, ufim
TORY, dRRT @ SiEwet & UHie - 702/
Engg/2021, fie-23.09.2021 g1 o R |
T & g B S B A WRE J G T R
Y Tpe 1 R gy ew e m |

4, IfR@, w¥ed fawm, fER WHR & N
THleTcHehr dob o BRIl Jided & Il & A
39 Ao & W9edk & gRI PR § OR SRarE
Py S & BRU 3= 9faw @ it W e § wm
oM ¥ R WA 7 TR R #Re 'g R
o mr) T F e § oniEweR! & uHid -
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584/Engg/2021, faie-16.08.2021 TR TCIHOT
forid foran man| g gR1 A 25.08.2021 @
SR WG & TGd H HId REN BT Bl
el o7 g« P H fer g9 @ A b .
fSRTepT A1 PToht Uset fha1 ST el o W& Faah
g1 R T wmy-uF & ¥R ft e FeiRa I
R 2021 T T &= &g HA H FEIgURID
I T @t | Fded P N fFie - 31.12.2021
dF P QO FHRA B g g QA T, W TEgNER
PR & IRT fharaad ¥ daRal 98 RErR 78| ™
Tt wHlen & A § (R 2021 9% HE F g B9
H JWET T e b HRU W@ B H Serfie
RAT F PHRU AqEANt & gAH -850/Engg/2021,
@ i$-19.11.2021 & TR 39 Ao & Adgh B
o § fRit oft e § wm oo J dfia wx R
TN | AT GH AE 9] O B A Snfe gl @
AN @ gAT g B G FdEd b R A W™

feiRa w7 =R 2021 & R &R gf & 8
H AE e b PHRUT SredERdleNt & GHiD

909/Engg/2021 famis 11.12.2021 & FRT THRRAMT
@ b PR (1) @YW Ml P gk & Risk &
Coat ® &M (2) I SHMd R S =1 W@ (3)
STh EeE B Frelt gt § g6 A &g e fea
T |

5. @, FEed favm, fER WeR & R ifedt Hfe
¥ =TI fohafad @t STmarelt doriet &t Ilercis
Yo fadi- 16.12.2021, R dags +ft SuRed 9.
N Ao & foharaad § BFael st fem aRA
W FP AN Fad fha | WISE IR WA R
fg W A o1 & g R & I AR @ o
Ifa wEey @t So fFie- 16.12.2021 § § i |
Hdgsh P YA R HY IR B NE W@ I F &
I<E F TOaR P Yy Qe AEey & JWel TR
giided & WY SuRed BF & e R mm aE
15 oRa”l 2022 & T FRA Bg T b Y
TG S T Saetieb 1 1 by famn |
HIgh TR Flel Jat I O IR 9F &
s § fadie -18.12.2021 &1 TR AU
foran T R s @ S b g1 Ry oI -um
@ Time Line & R 0 =& &= & Way H 3
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fop foren T SRt e aga gsl & Rean o
gH ol | fAie 28.12.2021 @1 &5 sifvRiaet &
gRI Terelid et o Gdf gftded & woee gon b
W P IgER o ¥ wEgoe w8 g o
Jdgw B §F: B H JERR W TR FA , @
A 9, FEO 9 SUe aRM @l e e
T | e aRgfde & g1 W I YA @R ded
@ TN YHR B de-idl FEdm geE fRar TR

fGi-16. 01.2022 & ga: &=y  ifiRiarst gri
Tl e o) gffed fhanr T fb o w® &
w® oAl P pidr 3g T F WY wEgeie F
T 2| u e WY @ ee B W i @

AFIRT TRl fFies- 15.02.2022 T o foan
S Bfed &1 dedl d W & fh Sad Ao &
e § g5 IR @fomeal off, e Hw!
I gd R0 R Ry 99 & desE R ddsd &
SR PR H oufed gl 9 oRt ™ @ PR @l

FuiRa a79a G & of® i =& foean 1 a1 | 39
Jdgh & R B Components] JoO TET FH
Pedestal i1, o o @t A= @1 Finishing
Bl P 3 I A Pf T HRA S BROT @ o
A F I HIgH Pl IMEfed A & PO @l
@ B FA TR FIOE llumination STP a7fe @
P PR G T 8 T |

6. Ted HAe™, YR IRPBR & Nl W< o7 & &
Ife 39 Io H pR el 31.03.2022 @1 qof &
fhar T, @ S gl FRA g IW IR WRA IWEHR &
N GEF T @ S @ I8 ™G WHR b GRI
T T R wied fawm, fER ReR &t sl
g Bt e I WRBR Bl AR g WR @
IHA A TS| faHiB - 20.01.2022 @ A
ffeR T RS Saevdc HRURTAE flo g @@
g g @t SRy § wlen o § Sow
dedl & WA PRU < g 3 HdSh b GHIRAM B
fdefsa (rescinded) &=A W@ USiigd @ FHleit G A
S g fder fm

S Tt 929 3 Hdgdh & USigT Pl Pleit
Tt § SeM Ud UeRRAMT @t GO ORI & STg9R
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FRAS &Y T BRUT 8 | AC: Tehlel 39 BACR P
09/Engg/2021, fadi- 11.12.2021 & aff
TIRRAM @ Bfewr- 03 (i), 03 (iv) 03 (v) @ 03
(vii) & 3fcliep # PR Bl faEfed @Ra g«
MG @ IfRad MG @ T R Sed  foean
ST 8 Ud 39 B @ Wdge &b Risk & Cost W
HRAM P o o S & |

go /-

HRIUTIR AT
ffer e TR Saaiwic

PRUNTH fofo ge-T

Sie-41/Engg/2018/ 64/2022

fadie- 28/11/2022 gfifeifd:- dgws M/s Tripurari)
Prasad Singh, Narayan Bhawan, Bhikanpura,
HPO Muzaffarpur-842001 & aef dferd | e
& S= g Rw o & % sre 5 W ot @t
siftm At i 01.02.2022 @ FuiRd @t it & |
feiRa ffY @ o & sferar o afdigpa gfaf=f
(TPR o & AY) H SuRART JARE HR | MTb
ol Mup g % TRy ' it Ry A
furT gR1 U uelly eiftm At R St SRR S emuen!
Vg B T 39 9y § 3Mud pis Wt gEn el
T 8T |

go /-

RIS THI

ffeR e RS Saewic
PRIRIE folo T

27. A bare perusal of the order dated 28.01.2022 shows
the respondent no.3 has elaborately discussed various stages
starting from notice inviting tender till passing of the order
dated 28.01.2022 and the same shows the respondent no.3 has
taken the decision in the totality of the facts and circumstances

of the case and not on the basis of the directions of his higher
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authorities. Paragraphs 2 to 5 of the order dated 28.01.2022
clearly bring out the fact on fore that the conduct of the
petitioner was considered at length in the said order. Paragraph
6 of the said order is only consequential to the other
developments in the matter and only stamps the inevitable, it is
one of the incidental facts which was also considered by the
respondent no.3 as it appears from the concluding paragraph of
the order. The contention of the petitioner regarding the order
dated 28.01.2022 is thus without any merit and hence is brushed

aside.

28. In view of the discussions made regarding the
contention of the petitioner, we find and hold that the petitioner
has failed to make out any case in his support and the order
dated 28.01.2022 is without any blemish and hence, the same is

sustainable.

29. So far as the claim of the petitioner to allow him to
complete the balance work in question is concerned, in the light
of the aforesaid discussions, the same could not be allowed.
Moreover, it is clear from the pleadings that the respondents
floated a fresh tender and awarded the work to third party and it
has been submitted at the bar that the remaining work has been

completed by the third party.



Patna High Court CWJC No.3784 of 2022 dt 17-03-2023

31/31

30. Further, the claim of the petitioner to pay all
contractual amount with relates to bill of work done including
entire amount of security deposit and deducted amount of time
extension etc. against the respondents is concerned, the same
being a disputed questions of fact and cannot be adjudicated by
this Court and in this regard, we place our reliance on the
decision rendered in Union of India and Ors. (supra).
Furthermore, clause 25 of the conditions of contract provides for
settlement of disputes by arbitration and the petitioner is at
liberty to take recourse of the said clause of the contract in case

of his grievance.

31. With the aforesaid observations and directions, this

writ petition stands disposed of.

(P. B. Bajanthri, J)
( Arun Kumar Jha, J)
V.K.Pandey/-
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