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IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.829 of 2019

Amar Kant Chaubey Son of Sri Madan Bihari Chaubey resident of Village
Dharahnia, Post Office- Bhabua, Police Station- Bhabhua, District- Kaimur,
Bihar.

...... Petitioner
Versus

The State Of Bihar through Principal Secretary, Home Department,
Government of Bihar, Patna.

The Principal Secretary, Home Department, Government of Bihar, Patna.
The Director- General of Police, Government of Bihar, Patna.

The Deputy Inspector General of Police, Darbhanga Range, Darbhanga.
The Senior Superintendent of Police, Darbhanga.

The Superintendent of Police, Darbhanga.

The Sub- Divisional Police Officer, Jhanjharpur, Darbhanga.

...... Respondents
Appearance :
For the Petitioner : Mr. Rajeev Shekhar, Adv.
For the State : Mr. Dhurendra Kumar, AC to GP-5

CORAM: HONOURABLE MR. JUSTICE MADHURESH PRASAD
ORAL JUDGMENT

Date : 19-06-2023

Heard learned counsel for the petitioner and learned
counsel for the State.

2. While the petitioner was posted as Station House
Officer (for brevity ‘SHQO’) at Laukahi, he proceeded for leave
of five days from 06.03.2006. The leave was sanctioned on the
ground of demise in the family. The petitioner did not resume his
duty w.e.f. 12.03.2006. He has overstayed for five days  beyond
the period of leave. The said lapse on the part of petitioner has

been taken cognizance by the Authorities, who have issued a
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charge memo dated 20.04.2006, as contained in Annexure-1 to the
writ petition. The two charges for which the inquiry was

conducted are as follows:-

“F ) o9 F s o @& oM
gyNl & wy A geeenfig o @ fadie
06.03.2006 FNET H 5 fA &
JpRFF  3gHEE H ged g o |
g7 oTaed H Reqer @1 gog & @l
FNU for@r T o7 | g° e
12.03.2006 @ 3Y7 FHdE T8  INEH
FYT ARY o, g ¥ gt §d
Aeqyd ffreeen  H &4 @ dage M
Wl & g H fApe |
(@) P SNIEfl oy gieg @l
fRGR  @&vd &1 SI_9 39 fear T
o, gvg FF gNT fNaw T@ s
Sl SNl o &5 H & e @ TEdl
& FHH A G F I GRIEHIRG GRT
9 frRwR far = |7

3. The second charge i1s of no relevance today, since

there 1s no dispute that the accused, with respect to whom, charge
no. 2 was framed, was arrested by raiding party, headed by the
petitioner on 17.03.2006, which is evident from bare perusal of
the order passed by the Appellate Authority. The petitioner has not
been visited with any penal consequences on the strength of the
second charge in the charge-memo.

4. Insofar as charge no. 1 is concerned, the petitioner

produced some documents showing that he underwent treatment
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in a Government hospital. Citing his illness and genuineness of
this plea based on documents issued by the Government
hospital, he has presented his defence in the proceeding before the
Conducting  Officer-cum-Sub-Divisional ~ Police  Officer,
Jhanjharpur. The genuineness of petitioner’s plea regarding illness
based on documents has been accepted by the  Conducting
Officer in his inquiry report dated 24.01.2008, as contained in
Annexure-2 to the writ petition. Despite acceptance of the
petitioner’s defence by the Conducting Officer and the specific
opinion of the Conducting Officer holding the charge not proved,
the Superintendent of Police, Madhubani, by order dated
09.02.2008, as contained in Annexure-3 to the writ petition, has
awarded the petitioner punishment of withholding of increments
for 6 months equivalent to one black mark.

5. The petitioner’s counsel submits that without
communicating any points of difference with findings of the
Conducting Officer, or opportunity to the petitioner, the
Superintendent of Police has straightaway proceeded to record the
order of punishment. The order visiting the petitioner with penal
consequences, is ignoring the findings favourable to the petitioner
in the inquiry and not preceded by compliance with principles of

natural justice and, therefore, is unsustainable.
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6. Learned counsel for the State, on the other hand,
submits that the petitioner was having a responsible position of
SHO, the overstayal of leave has resulted in a situation where a
very important festival like ‘Holi” passed by without the SHO’s
presence in the police station. It is further submitted that the
petitioner was at least obliged to intimate the Authorities if he
could not resume duty after lapse of the leave period. These
factors have weighed before the Superintendent of Police,
Madhubani, in passing the order of punishment and, therefore, the
order suffers from no infirmity. He further submits that the order
being a minor punishment could have been passed in the manner
in which it has been done. The same has duly been affirmed by
the Appellate Authority by a reasoned and speaking order dated
13.02.2009, as contained in Annexure-4 to the writ petition.

7. Considering the rival submissions, this Court is of
the opinion that the Superintendent of Police, Madhubani, was
well within his jurisdiction to differ with the finding of the
Conducting Officer. But, since the issue had been examined in a
duly constituted proceedings and resulted in submission of an
inquiry report, based on material produced in the course of
inquiry, holding the charges not proved, the Disciplinary

Authority, before visiting the petitioner with penal consequences
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whether minor or major, could not dispense with the requirement
of natural justice. It was incumbent upon the Disciplinary
Authority to communicate his points of difference to the
petitioner and allow him an opportunity to file his submissions
thereupon, if it was proposed to pass an order of minor
punishment as has been done in this case.

8. This Court further finds that the order of punishment
passed by the Superintendent of Police, Madhubani, is based on a
finding that failure on the part of the petitioner to intimate the
Superior Authorities regarding his overstayal, is a charge for

which he is found guilty. The order records as follows:

"o O forHer] @ 98 & | 9k
3 dae & o, a g% Ay o & avg
qeIFING] Bl 39 F9Y H FeH 9§ FlEd
PY & G b R O Tl A
foreer fog #  SRifga @ @ A §
T g fow FAh 8: A8 & a7 -Gy BT
WHUENT [ S &, S 0% dle &
wAged  8° , foraer g g9 ST
I gig % 7@ ge|”

0. Such findings have been recorded though no such
charge has been framed against the petitioner alleging misconduct
based on non-communication to his superior regarding overstayal.
The charge memo did not contain this charge, for which the
petitioner has been held guilty. No opportunity whatsoever, was

granted to the petitioner with respect to this charge either before
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the Enquiry Officer, or the Disciplinary Authority. The findings,
therefore, on this ground also, arrived at without complying with
natural justice, are unsustainable.

10. For the reasons noted above, the order of punishment
dated 09.02.2008 (Annexure-3), therefore, is unsustainable in the
eyes of law and, is hereby quashed. The order of the Appellate
Authority dated 13.02.2009 (Annexure-4) being an affirmation of
this unsustainable order, therefore, must also collapse. The order
dated 13.02.2009 is also quashed. The petitioner is held entitled to
all consequential benefits.

11.  The writ petition is allowed.

(Madhuresh Prasad, J)
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