IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.1849 of 2023

M/s Star Construction, Balua Tal Motihari, West Champaran, P.S.- Nagar
Town, District- West Champaran, through its Proprietor Pervez Ahmad Khan,
aged about 48 years, Male, Son of Haseen Ahmad Khan, Resident of Balua
Tal Motihari, West Champaran, P.S.- Nagar Town, District- West Champaran.

...... Petitioner/s

Versus

The State of Bihar through the Additional Chief Secretary, Rural Works
Department, Government of Bihar, Patna.

The Additional Chief Secretary, Rural Works Department, Government of
Bihar, Patna.

The Engineer-in-Chief, Rural Works Department, Government of Bihar,
Patna.

The Chief Engineer-3, Rural Works Department, Government of Bihar,
Patna.

The Superintending Engineer, Rural Works Department, Work Circle
Motihari.

The Executive Engineer, Rural Works Department, Work Division, Raxaul.

...... Respondent/s

Appearance :
For the Petitioner/s : Mr.Ranjeet Kumar, Advocate
For the Respondent/s  : Mr.Ajay, G.A.-5

Mr. Pratik Kumar Sinha, AC to GA-5

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE ARUN KUMAR JHA
CAV JUDGMENT
(Per: HONOURABLE MR. JUSTICE ARUN KUMAR JHA)

Date : 20-04-2023

Heard learned counsel for the petitioner and learned
counsel for the respondents.

2. The present writ petition has been filed claiming the
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following reliefs :-

i. For setting aside the decision of the
Technical Bid Committee as contained in
Memo No. 4073 dated 21.12.2022 which is
completely without jurisdiction as same was
held after opening of the financial bid wherein
the petitioner was declared L1 but even then by
the said order the Technical Bid Committee
recommended for cancellation of tender and
re-tender on the basis of single successful
bidder which was not applicable at this stage.
ii. For setting aside the Re-tender bearing
Short Inviting Tender RWD / MR 3054 /03 / E-
Tender / 2022-23 issued with the signature of
Executive Engineer, Rural Works Department,
West, Division Raxaul, as the re-tender has
been issued only after the petitioner was
declared L-1 in the Financial Bid.

iii. For issuance of direction to the respondent
authorities to execute agreement with the
petitioner with respect to Tender ID 2022 EC
BIH 1185574~ 1, for which financial bid was
opened on 26.08.2022 and the petitioner was
declared to be LI and subsequently after
checking the document and taking affidavit
from the petitioner the Superintending
Engineer vide letter no.. 906 dated 20.09.2022
recommended for finalization of tender.

iv. For any other relief/reliefs for which the
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petitioner may be deemed entitled to”.

3. The short facts, according to the petitioner, are that
one NIT bearing Short Inviting Tender RWD/MR 3054/03/ E-
Tender / 2022-23 was issued with the signature of Executive
Engineer, Rural Works Department, West, Work Division,
Raxaul with respect to 24 works. The matter in issue confined to

the item no. 16 of the aforementioned NIT which is as follows:-

Sl. | District Block Name of |Length | Total Cost |Bid
no. Road Estimated |of Security
cost (in |BOQ
Lakhs)
16. |East Aadapur |Lakhaura- |1.85 155.64 10,000 |3.1128
Champaran Adapur
R.E.O
Road to
Bheriyahi
MNP

From the NIT, it would transpire that the date of issue
of Notice Inviting Tender was 23.05.2022, period of
downloading of tender document was from 1.06.2022 to
08.06.2022, the date, time and place of bid meeting was
01.06.2022, the last date and time of uploading tender document
was 08.06.2022 up till 03.00 P.M. and the date, time of opening
of technical bid was 08.06.2022 up till 03.30 P.M. The petitioner
being class-I contractor and having fulfilling all eligibility
criteria as per the NIT and MBD submitted tender well within

time. Four other contractors besides the petitioner submitted
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their tender for the aforementioned work. The meeting of the
technical bid committee was held on 16.06.2022 and out of the
five contractors, three including the petitioner were declared
eligible. After the decision of the Technical Bid Committee, the
financial bid was also opened on 26.08.2022 at 12:22 P.M.
wherein the petitioner was found to have quoted the lowest rate,
1e., 15.79%, but in spite thereof, the agreement was not
executed and, therefore, the petitioner submitted an application
on 06.09.2022 before the concerned Executive Engineer for
execution of the agreement. Thereafter, the petitioner was also
asked to provide justification for quoting minimum rate which
the petitioner provided and, therefore, the Executive Engineer
vide his letter no. 1125 dated 16.09.2022 address to the
Superintending Engineer apprised him that the petitioner has
already submitted justification for quoting rate of -15.79%
which was being forwarded for appropriate decision.
Accordingly, the Superintending Engineer vide letter no. 906
dated 20.09.2022 address to the Chief Engineer-3, RWD, Bihar,
Patna to send all the documents including justification of the
petitioner with recommendation for taking final decision in the
tender. Thereafter, the only formality remained was to enter into

an agreement with the petitioner and issue work order so that
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the work might be executed, but strangely, the Technical Bid
Committee held another meeting on 21.12.2022 and took a fresh
decision that out of five bidders, four bidders were technically
disqualified and only the petitioner was qualified, therefore, the
tender would come under the purview of single bidder and
therefore, it might be cancelled and recommended for fresh NIT.
Thereafter, a fresh NIT was issued bearing Short Inviting Tender
RWD / MR 3054/03/ E-Tender / 2022-23 issued with the
signature of Executive Engineer, Rural Works Department,
West, Division Raxaul for the said work. Being aggrieved by the
said decision of the respondent authorities, the petitioner filed
the present Writ.

5. The learned counsel for the petitioner submitted that
a fresh meeting of the Technical Bid Committee, declaring four
bidders as ineligible and further recommending for cancelling
the tender and issuing fresh NIT bearing Short Inviting Tender
RWD / MR 3054/03/ E-Tender /2022-23 that too after opening
of financial bid is highly arbitrary, illegal and shows biased
attitude of the respondents and is a colourable exercise of power
and could not be sustained in the eye of law. The learned
counsel further submitted that the impugned decision of the

Technical Bid Committee as contained in Memo No. 4073 dated
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21.12.2022 issued under the signature of Engineer-In-Chief- 3,
Patna is absolutely a nullity in the eye of law as the Technical
Bid Committee sat and took decision to cancel the tender after
opening the financial bid. The learned counsel further submitted
that the re-tender bearing Short Inviting Tender RWD/MR
3054/03 / E-Tender / 2022-23 which has been issued as the
consequences to the decision of the Technical Bid Committee as
contained in Memo No. 4073 dated 21.12.2022 is also a nullity
in the eye of law on the basis of cardinal principle decided by
the Hon'ble Supreme Court of India reported in (2010) 9 SCC
496 "Kranti Associates Pvt. Ltd. Vs. Masood Ahmad Khan'"
which was also subsequently followed in (2019) 15 SCC 1
"Nareshbhai Bhagubhai Vs. Union of India”. The learned
counsel further submitted that the respondent authorities are
duty bound to enter into an agreement with the petitioner on the
basis of financial bid dated 26.08.2022. Thus, the learned
counsel submitted that the entire action of the respondent
authorities cancelling the tender and issuing fresh Short Inviting
Tender is highly arbitrary, illegal, de hors the rule, colorable
exercise of power and has caused serious prejudice to the
interest of the petitioner.

6. On the other hand, the learned counsel for the
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respondents while justifying the action of the respondents
submitted that the grievance of the petitioner is that though the
Financial Bid was opened on 26.08.2022 but despite that the
agreement was not executed for which the petitioner made an
application on 26.09.2022 before the concerned Executive
Engineer for execution of the Agreement. But the said Financial
Bid was sent to the office of the concerned Superintending
Engineer thereafter Chief Engineer-1, Rural and Works
Department, Bihar, Patna. Meanwhile, prior to issuance of work
order in Tender ID 118574 it came to the notice of the
Respondents that the petitioner has been declared disqualified in
another tender bearing No.-117736 under Works Division,
Motihari due to invalid experience certificate. On the ground of
being disqualified in Tender I.D. 117736 under Works Circle,
Motihari, the Technical Bid Evaluation Committee reconvened
its meeting on 20.10.2022 and re-evaluated technical Bid
documents submitted by the bidders in tender ID in question
bearing tender ID No.-118574 and declared the petitioner
disqualified under Clause 4.4 A (b) of the MBD after
reevaluating his technical bid and came to the decision that the
work cannot be allotted to the petitioner despite it being L-1 in

Financial Bid and accordingly decided to cancel the Tender ID-
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118574 and accordingly the decision was taken for inviting re-
tender under Clause 30.1 of MBD vide proceeding dated-
20.10.2022 issued under Memo No. 2997 dated-20.10.2022. The
learned counsel further submitted that the petitioner raised
objection against the aforesaid decision vide his letter No.-47
dated-13.11.2022 and in consideration thereof, the Technical
Bid Evaluation Committee reconvened its meeting on
21.12.2022 for technical evaluation of the Bid documents
submitted by all the bidders and declared the petitioner qualified
on the basis of his experience certificate but as the another
bidder did not extend their bid validity due to which the
petitioner remained single tenderer, thereafter, the Technical Bid
made Evaluation Committee recommendation for re-tender vide
decision dated 21.12.2022 issued under Memo No.-4073 dated-
21.12.2022 in the light of the Notification No.- 7806 dated-
30.09.2016 whereby it has been instructed that let the re-tender
be invited in case of single re-tenderer. However, the further
process of re-tender has already been stayed vide letter No.-
1344 dated-16.03.2022. Thus, in the facts and circumstances
stated hereinabove, the learned counsel submitted that as the
petitioner remained single tenderer in Tender ID No.-118574, so

in the light of the dated- Notification No.-7806 30.09.2016, re-
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tender has been invited. Hence, no interference is required by
this Court in this matter.

7. Having considered the material available on record
and further considering the rival submission, it appears that the
meeting of the technical bid committee was held on 16.06.2022
and out of the five contractors, three including the petitioner
were declared eligible. Thereafter, the financial bid was also
opened on 26.08.2022 at 12:22 P.M. wherein the petitioner was
found to have quoted the lowest rate, i.e., 15.79%, but in spite
thereof, the agreement was not executed for which the petitioner
submitted an application on 06.09.2022 before the concerned
Executive Engineer. Thereafter, the petitioner was asked to
provide justification for quoting minimum rate which the
petitioner provided and, therefore, the Executive Engineer vide
his letter no. 1125 dated 16.09.2022 addressed to the
Superintending Engineer apprised him that the petitioner has
already submitted justification for quoting rate of -15.79%
which was being forwarded for appropriate decision. Thereafter,
the Superintending Engineer vide letter no. 906 dated
20.09.2022 address to the Chief Engineer-3, RWD, Bihar, Patna
sent all the documents including justification of the petitioner

with recommendation for taking final decision in the tender.
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But surprisingly, the Technical Bid Committee held another
meeting on 21.12.2022 and took a fresh decision that out of five
bidders, four bidders were technically disqualified and only the
petitioner was qualified, therefore, the tender would come under
the purview of single bidder and therefore, it might be cancelled
and recommended for fresh NIT. Thereafter, a fresh NIT was
issued bearing Short Inviting Tender RWD / MR 3054/03/ E-
Tender / 2022-23 issued with the signature of Executive
Engineer, Rural Works Department, West, Division Raxaul for
the said work.

8. On 28.02.2023, this Court passed the following
order :-

“Concerned respondent is hereby
directed to file counter-affidavit before the next
date of hearing. In the counter-affidavit he must
point out which is the relevant clause which
permits him to revive the financial bid and
proceed to revisit and undertake fresh technical
bid while denying the alleged right which has
already been created in favor of the petitioner.

Re-list this matter on 21.03.2023.

Fresh tender, if any, proceeded by the
official respondents is hereby stayed till next
date of hearing.”

9. In terms of the aforesaid order, the respondent nos. 3
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to 5 have filed the counter affidavit. It will be relevant to quote
paragraph nos. 8 to 14 of the aforesaid counter affidavit.

“8. That the grievance of the
petitioner is that the Financial Bid was
opened on 26.08.2022 but despite that the
agreement was not executed for which the
petitioner made an application on
26.09.2022 before the concerned Executive
Engineer for execution of the Agreement.

9. That the said Financial Bid was
sent to the office of the concerned
Superintending Engineer thereafter Chief
Engineer-1, Rural and Works Department,
Bihar, Patna.

10. That in the meanwhile prior to
issuance of work order in Tender ID 118574
it came to the notice of the Respondents that
the  petitioner  has  been  declared
disqualified in an another tender bearing
No.-117736 under Works Division, Motihari
due to invalid experience certificate.

11. That it is stated that on the
ground of being disqualified in Tender I.D.
117736 under Works Circle, Motihari, the
lechnical Bid Evaluation Committee
reconvened its meeting on 20.10.2022 and
re-evaluated the Bid documents submitted
by the bidders in tender ID in question
bearing tender ID No.-118574 and declared
the petitioner disqualified under Clause 4.4
A (b) of the MBD and came to the decision
that the work cannot be allotted to the
petitioner despite being L-1 in Financial
Bid and accordingly decided to cancel the
Tender ID-118574 and accordingly the
decision was taken for inviting re- tender
under Clause 30.1 of MBD vide proceeding
dated-20.10.2022 issued under Memo No.
2997 dated-20.10.2022.

12. That the petitioner raised
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objection against the aforesaid decision
vide his letter No.-47 dated-13.11.2022 and
in consideration thereof the Technical Bid
Evaluation Committee Reconvened its
meeting on 21.12.2022 for technical
evaluation of the Bid documents submitted
by all the bidders and declared the
petitioner qualified on the basis of one
another experience certificate but as the
another bidder did not extend their bid
validity due to which the petitioner
remained single tenderer, thereafter the
Technical Bid made Evaluation Committee
recommendation for re-tender vide decision
dated-21.12.2022 issued under Memo No.-
4073 dated-21.12.2022 in the light of the
Notification No.- 7806 dated-30.09.2016
whereby it has been instructed that let the
re-tender be invited in case of single
renderer.

13.That it is stated here that
however the further process of re-tender has
already been stayed vide letter No.- 1344
dated-16.03.2022.

14. That in the facts and
circumstances state hereinabove it is very
humbly submitted that the as the petitioner
remained single tenderer in Tender ID No.-
118574 so in the light of the dated-
Notification No.-7806 30.09.2016 re-tender
has been invited however the same has been
stayed in compliance of the order dated-
28.02.2023 passed by the Hon’ble Court in
CWJC No.-1849 of 2023.”

10. It is relevant to quote the decision of the Technical

Bid Committee as contained

in Memo No. 4073 dated

21.12.2022, which is impugned herein:-

Reie- 21/12/2022 = g do-iet G Wit &t do®
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Pt FRIAE
Refi 20.10.2022 @ g§ aa=iat WfRfY @t 3054 MR
ITId PR JAvSS TNl & e MR-22-Raxaul - 16

Lakhaura Adapur R.E.O. Road, To Bheriyahi MNP
(Tender-ID-118574) w=wifd ®rd & fom ffaer & Tt s
R fER 5 w1 on| 39 ™ & o @ 05 M 1. Nirgj
Kumar Singh (511111) 2. Sandeep And Co. (511198)
3. M/S Star Construction (511090) 4. Savita Devi
(511117) 5. Surendra Kumar Singh Construction Pvt. Ltd.
(511083) @gR1 ¥/ form 1 (=™ Sandeep And Co.
(511198), Surendra Kumar Singh Construction Pvt. Ltd.
(511083) @I drg @ I§ AR P MG oifvd far T
oT| Thdal Se AWK & FREE b SR M/s  Star
Construction (511090) & 3IRT ¥ ™ uRag & 3McAd A
efleor Sfwda, Il BRI AWM, @R ofEd, ARERT P gD -
1045 g0 f&ilw  07.11.2022. uziw- 1188 argo fiAim
08.12.2022, uHiw- 1217 3fgo fadis 19.12.2022 el =
FHRIUTeTs T, I HR RAUF, B gHSd, e B gHih-
1339 g0 fadis 05.11.2022. U=zih- 1500 g0 feAiw
13.12.2022 gR1 M/S Star Construction (511090) &1 die
A fvaR Uz & Wy gfafRd fFar mm & % Sandeep
And Co. (511198) @I ==X 3MSosto- 118577 # fHiw
22.09.2022 ! gs 43F H AP STell BFI FHAG B &
PRUT Y fhar M 8| I YR W b g™ Sandeep
And Co. (511198) &I 39 ffaw # *ff Mg &= & rgeT
@t T8 g 9 gfyd fear wm & 5 M/S Star Construction
(511090) T 3/gHd FHAIT T W&t 2 |

1. Niraj Kumar Singh (511111) &g sifigamet gri
TIh Thdt G & BIC & ITGHAR I TR Y YBfolwe
¥ IMUR W Th-dt i FRRI FRT IR TR H §9b GRT GRATT
s @t IR P FRE FRYEE IR, FR gHSH, I &
TH J 9 TR RS FAR Rig & AW F 8 31: Hodlgodlo it
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HiSH- 15 A & ded dh-iat U A @y Oifd far S 2 |

2. Sandeep And Co. (511198) &g amfydat gr
b TPdl S8 & BRI & ITGHIR SUA FRR Y AeploRe
U e v, B ofgd, WRER & gRded & YR W
dopiat de A )T o= T 6 sEe gN ffder § gufiq
IRY BRI H AGHT JET TF ceX 378 0 €0 118577 # Serd

PRSI P GI®Y &, S SR Ted U™ /=1 2| 37: b
9 (Afdar § Wodtodlo Ft Hied-4.4A (b) W@ 4.7 (i) & 3cid
¥ et wU W iy S fhar e 2|

3. M/S Star Construction ( 511090) &=fg sifaamei
SR §9h A de & BIOMl & AR SUAE] FHRR Y
Apferee T refemr AT, HR S, ARER & gkEeT &
YR TR dh-id die IAfY gR1T g T fF 1 99wy R

F1 AT AT UF W& 8| 3T A THodEodlo / THodoFlo w@it

TEAAH E P B T ANd g | g9 g 39 e A
dpiat wu A Idrg G e S 2 )

4. Savita Devi (511117) =g 3ifvaRt gR1 9k
dhiiat s dIs & BRI & AGIAR SUAE FHRR Y YBfelwe
¥ AMYR R Ah-icl die FERT RT GRIT TRT &t §9db GRT GRAT
o &t IR B PRI wRUAS AP, HR gHeA e &
TH A A DX G Id b A9 J 8| 3 HosmEodlo
HfEH- 15 A & Ted I v § IR Giffd R S 2 |

5. Surendra Kumar Singh Construction Pvt. Ltd.
(511003) &ty ifacel gRT §9h daeliat i€ & Pl &
IGAR SUY TN W TyhfonRe @ Irefleror ifEdr, R sfEe,
AfER! ¥ 9 gRded & SR R dd-id! e 9 gRT ar
T 5 e gR1 ARe § wnfta afeifa afvdar & sy o3
TR 3MEoTlo- 118560 ¥ JeT'- BRI & THHRY &, S Terd
g1 o 32 WOM0S0 #H dfedr 4.4 B (a) (i) @ 4.7 (i)
P Iclis § 3Ry ST faven S 2 |
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R Rm & o e -7806 RAw 30.09.16 &
qRT fia IR & SNk faxflg die & v A e 9w @
d I e @ R SR e swfa @t s s Ffaer 3
o U & TR @ A dis 99 @ o 8 safon ¥ |
FX GRS @t orge @ Sh 2 |

™ AR & wm oF ae PR Jeis de IRl &
fofr & fawg oMM swm@ed / uRae wF ddat die @t
PRAE 3Uele B9 & g 5 (dfE) o Raw T Wil &R
Thd 81 5 (dF) o Rew =fid W & uua IR uRae o
o Srr 2, @S9 R AR & R R

g.(21/12/22) g.(21/12/22)  ®.(21/12/22)
PHRYTAD I efleor AP g AME=I-3, geA
T B fawm e B M e erl e
g AfRIAr-3 & P ofFd, ARt fIER, ge
GaRIE|

sgieh:- 4073 fadip:- 21-12-22

gfiferld:- et aifvRden, il wRd favm &R e/,
AfER! / BRiued Ifgw, I SR AR SR gHved, o
P 3 BRI B GAiB - 2997 e 20.10.2022 FRT g
dbiat dis @t d5% & HA H GEd HRUCE AT B Ao

fen e 2 5 g & wRa R gRkE w

2.(21/12/22)

& AHg= 3. UeH

rfier prd A
/ g, fedis- 21-12-22

sich:- 4073

giiforid: WERIE  Sfodlo AR, HE&  SIfRIA-3 @
FrieE, T PR YR, fER, geA @ gae @ 3 -Ad R
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e FRA 7Y AN |
2.(21/12/22)
& AHg= 3. Ue
aeT B A
/ e, fadie- 21-12-22
sich:- 4073

giciferid: . creRM @mi, amior R fawm, fSER, geen
P gaTd @ oUAE ™A &g NG |/ ge, fAiw-21-12
2.(21/12/22)
g AfHg=i 3. e
O B U |
11. From the records, it appears that out of five
contractors, three including the petitioner were found eligible in
the meeting of the technical bid committee held on 16.06.2022.
Thereafter, the financial bid was opened on 26.08.2022 wherein
the petitioner was found to have quoted the lowest rate.
However, the Technical Bid Committee held further meeting on
20.10.2022 re-evaluating the technical bid and disqualified the
petitioner as he was allegedly disqualified in some other tender
due to submission of invalid experience certificate. On objection
being raised by the petitioner, the Technical Bid Committee held
another meeting on 21.12.2022 and took a fresh decision that
out of five bidders, four bidders were technically disqualified

and only the petitioner was qualified. Thus, the petitioner

became single tenderer and the tender came under the purview
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of single bidder and, as such, it was cancelled and fresh NIT
was recommended.

12. Thus, the aforesaid decision of the technical bid
committee is completely without authority of law and
jurisdiction as the same was held after opening of the financial
bid wherein the petitioner was declared L1 but even then the
Technical Bid Committee recommended for cancellation of
tender and re-tender on the basis of single successful bidder.

13. Moreover, the learned counsel for the respondents
has not been able to point out any relevant clause which permits
the respondent to re-evaluate the technical bid after the financial
bid has been opened and proceed to revisit and undertake fresh
exercise regarding technical bid while denying the alleged right
which has already accrued in favour of the petitioner.

14. In view of these facts and circumstances, the
petitioner has made out a prima facie case. Accordingly,
decision of the Technical Bid Committee dated 21.12.2022 and
re-tender notice dated 19.12.2022 stand set-aside.

15. The concerned-respondent is hereby directed to
proceed with the first tender notification dated 23.05.2022
bearing Short Inviting Tender RWD/MR  3054/03/E-

Tender/2022-23 and complete the same within a period of three
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months.
16. Accordingly, the writ petition stands allowed.
(P. B. Bajanthri, J)
(Arun Kumar Jha, J)
V.K.Pandey/-
AFR/NAFR A.FR.
CAV DATE 12.04.2023
Uploading Date 20.04.2023
Transmission Date N.A.




