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g IN THE HIGH COURT OF DELHI AT NEW DELHI
+ CM(M) 1133/2022 and CM 45651/2022

KULDEEP SINGH SEJWAL ... Petitioner
Through: ~ Mr. Sumit Bansal, Mr. Udaibir
Kochar, Mr. Varun Rajawat, Mr. Utsav Garg
and Mr. Aditya Bakshi, Advs.

Versus

SUNITA KOHLI AND ANR ... Respondents
Through:
CORAM:
HON’BLE MR. JUSTICE C. HARI SHANKAR

% JUDGMENT (ORAL)
03.11.2022

1. CS DJ 394/2020 (Kuldeep Singh Sejwal v. Sunita Kohli) was
instituted by the petitioner Kuldeep Singh Sejwal against the
respondents, seeking eviction/ejectment of the respondents from the
third floor of the property situated at F-213/C, Lado Sarai, New Delhi
(“the suit property”, hereinafter).

2. The plaint averred that the suit property had been let out to
Respondent 1 at X 60,000/- per month for carrying out the commercial
activities, for which reason the plaint was filed as a commercial suit
under the Commercial Courts Act, 2015. It was further asserted, in
the plaint, that Respondent 1 was in occupation of the suit property on
a month to month basis, and that Respondent 1 was in default of rent
payable to the petitioner in respect of the suit property. As a result, the
plaint alleged that the petitioner terminated the tenancy of the
respondents vide notice dated 20™ August 2020, to which the
respondents replied on 4™ September 2020. Denying the assertions in
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the reply of the respondents, the plaint, in the circumstance, sought (i)

a decree of possession/ejectment in favour of the petitioner and
against the respondents with respect to the suit property, (ii) a decree
allowing recovery, by the petitioner from the respondent, of X
1,20,000/-, towards alleged arrears of rent from the month of August
2020 and (111) damages/mesne profits @ I 10,000/- per month.

3. The respondents, as the defendants in the suit, filed a written
statement by way of response to the plaint. It was alleged, in the
written statement, that the petitioner and the respondents had intended
to execute a Lease Deed dated 1% August 2019, which was signed by
Respondent 1 and forwarded to the petitioner for signature and
registration. The petitioner, it was alleged, had failed to sign the
Lease Deed or to have it registered. The written statement further
relied on the fact that the stamp paper, on which the Lease Deed dated
™ August 2019 was executed had, in fact, been purchased by the
petitioner on 3™ July 2019. Further, it was pointed out, in terms of
the covenants in the Lease Deed, two service agreements dated 4™
July 2019 and 1* August 2019, had been executed by the wife of the
petitioner. It was also sought to be submitted that, in terms of the
covenants in the said service agreements, the petitioner had been
receiving payment for providing services to the respondents and that
receipt of the said payment was also reflected in the ledger account of
the respondents for the period 1% April 2019 till 10™ July 2020. These
facts, alleged the written statement, indicated that there was consensus
ad idem between the petitioner and the respondents regarding the
terms of lease, which had been duly reduced to writing in the Lease
Deed. In these circumstances, the written statement also pointed out

that the respondents had collaterally filed a suit against the petitioner
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for specific performance, seeking a direction to the petitioner to

execute the Lease Deed dated 1* August 2019 and that the said suit

was pending.

4. In order to buttress the aforesaid stand, the written statement
pointed out that, on 4™ July 2019, the respondents had paid, to the
petitioner, security of Z 9 lacs, as per Clause 29' of the Lease Deed
and that the said payment was already reflected in the ledger account
dated 4™ July 2019. Reliance was placed by the respondents on
Clause 10? of the Lease Deed, which envisaged, termination of the
lease without notice only in the event of four months continuous

default on the part of the respondents in payment of lease rent.

S. Consequent to filing of the written statement, the petitioner filed
its affidavit of admission and denial of the documents filed by the
respondents. Insofar as the controversial Lease Deed dated 1% April
2019 was concerned, with respect to the alleged true copy thereof,
which had been filed on record by the respondent, the affidavit of

admission and denial deposed thus:

S.No | Details of Documents | Mode off Line of | Admitted/
Documents in execution/| custody | denied

possession | Issuance
/Custody or receipt
2 True copy of the | Plaintiff By hand | Plaintiff.| No such
lease  agreement documents
dated 1.8.2019 denied

6. During the pendency of the aforesaid suit before the learned

129, That the Lessee has deposited Rs.9,00,000/- (Rs. Nine Lakh only) as Security (interest free) which
is refundable at the time of peaceful vacation of the premises after deducting the arrears i.e. electricity, water
bill or any damages etc.

10. That in case the Lessee fails to pay the rent agreed upon between the parties, for consecutive four
months, the lease of the demised premises shall stand terminated without any notice and the Lessor
.shall be entitled to recovery of possession of the leased premises forthwith.
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District Judge (Commercial Courts) (“the learned Commercial

Courts”), the petitioner filed an application under Order XIII-A of the
CPC, as amended by the Commercial Courts Act, seeking summary
judgment based on the averments in the plaint and the written
statement. For ready reference, Rules 1, 2 and 3 of Order XIII-A of
the CPC, as amended under the Commercial Courts Act, may be

reproduced thus:

“1. Scope of and classes of suits to which this Order applies. —

() This Order sets out the procedure by which Courts may
decide a claim pertaining to any Commercial Dispute without
recording oral evidence.

2) For the purposes of this Order, the word “claim” shall
include—

(a) part of a claim;

(b) any particular question on which the claim (whether in
whole or in part) depends; or

(c) a counter-claim, as the case may be.

3) Notwithstanding anything to the contrary, an application for
summary judgment under this Order shall not be made in a suit in
respect of any Commercial Dispute that is originally filed as a
summary suit under Order XXXVII.

2. Stage for application for summary judgment. — An applicant
may apply for summary judgment at any time after summons has been
served on the defendant:

Provided that, no application for summary judgment may be made
by such applicant after the Court has framed the issues in respect of the

suit.
3. Grounds for summary judgment.—The Court may give a
summary judgment against a plaintiff or defendant on a claim if it considers
that—
(a) the plaintiff has no real prospect of succeeding on the claim
or the defendant has no real prospect of successfully defending the
claim, as the case may be; and
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(b) there is no other compelling reason why the claim should
not be disposed of before recording of oral evidence.”

7. The application of the petitioner under Order XIII-A of the CPC
has been rejected by the learned Commercial Court vide the impugned
order dated 9™ September 2022, aggrieved by which the petitioner is
before this Court under Article 227 of the Constitution of India.

8. Before adverting to the merits of the submissions advanced by
Mr. Sumit Bansal, learned Counsel for the petitioner, it is necessary to
delineate, accurately, the exact scope of examination by this Court in
the present proceedings. These proceedings have been instituted by
the petitioner under Article 227 of the Constitution of India. The
jurisdiction vested in this Court by Article 227 of the Constitution of
India is neither appellate nor can it, strictly speaking, even be
analogized to judicial review jurisdiction which otherwise vests in
Courts vis-a-vis the orders passed by hierarchically lower judicial

authorities.

9. The exact scope of the jurisdiction of a Court under Article 227
of the Constitution of India is neatly captured by the following
passage from the judgment of the Supreme Court in Sadhana Lodh v.

National Insurance Co. Ltd.>:

“7. The supervisory jurisdiction conferred on the High Courts
under Article 227 of the Constitution is confined only to see
whether _an_inferior court or tribunal has proceeded within its
parameters and not to correct an error apparent on the face of the
record, much less of an error of law. In exercising the supervisory
power under Article 227 of the Constitution, the High Court does
not act as an appellate court or the tribunal. It is also not
permissible to a High Court on a petition filed under Article 227 of
the Constitution to review or reweigh the evidence upon which the

3.(2003) 3 SSC 524
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inferior court or tribunal purports to have passed the order or to
correct errors of law in the decision.”

(Emphasis Supplied)

10. If any doubts remain, with respect to the restrictions on Article
227 jurisdiction, the following passages from the decisions in Estralla
Rubber v. Dass Estate (P) Ltd’, Garment Craft v. Prakash Chand
Goel’ and Puri Investments v. Young Friends and Co.° would lay

them to rest.

“Estralla Rubber

“7. This Court in Ahmedabad Mfg. & Calico Ptg. Co. Ltd. v.
Ram Tahel Ramnand’ in para 12 has stated that the power under
Article 227 of the Constitution is intended to be used sparingly and
only in appropriate cases, for the purpose of keeping the
subordinate courts and tribunals within the bounds of their
authority and, not for correcting mere errors. Reference also has
been made in this regard to the case Waryam Singh v. Amarnath®.
This Court in Bathutmal Raichand Oswal v. Laxmibai R. Tarte’
has observed that the power of superintendence under Article 227
cannot be invoked to correct an error of fact which only a superior
court can do in exercise of its statutory power as a court of appeal
and that the High Court in exercising its jurisdiction under Article
227 cannot convert itself into a court of appeal when the legislature
has not conferred a right of appeal. Judged by these pronounced
principles, the High Court clearly exceeded its jurisdiction under
Article 227 in passing the impugned order.

sookeskoksk

Garment Craft

15. Having heard the counsel for the parties, we are clearly of
the view that the impugned order [Prakash Chand
Goel v. Garment Craft"] is contrary to law and cannot be
sustained for several reasons, but primarily for deviation from the
limited jurisdiction exercised by the High Court under Article 227
of the Constitution of India. The High Court exercising supervisory

4(2001) 8 SCC 97

52022 SCC OnLine SC 29
62022 SCC Online SC 283

7 AIR 1972 SC 1598

8 AIR 1954 SC 215

 AIR 1975 SC 1297

192019 SCC OnLine Del 11943
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jurisdiction does not act as a court of first appeal to reappreciate,
reweigh the evidence or facts upon which the determination under
challenge is based. Supervisory jurisdiction is not to correct every
error of fact or even a legal flaw when the final finding is justified
or can be supported. The High Court is not to substitute its own
decision on facts and conclusion, for that of the inferior court or
tribunal. [Celina Coelho Pereirav. Ulhas Mahabaleshwar
Kholkar'] The jurisdiction exercised is in the nature of
correctional jurisdiction to set right grave dereliction of duty or
flagrant abuse, violation of fundamental principles of law or
justice. The power under Article 227 is exercised sparingly in
appropriate cases, like when there is no evidence at all to justify, or
the finding is so perverse that no reasonable person can possibly
come to such a conclusion that the court or tribunal has come to. It
is axiomatic that such discretionary relief must be exercised to
ensure there is no miscarriage of justice.

16.  Explaining the scope of jurisdiction under Article 227, this
Court in Estralla Rubber v. Dass Estate (P) Ltd® has observed:
(SCC pp. 101-102, para 6)

iR The scope and ambit of exercise of power and
jurisdiction by a High Court under Article 227 of the
Constitution of India is examined and explained in a
number of decisions of this Court. The exercise of power
under this article involves a duty on the High Court to keep
inferior courts and tribunals within the bounds of their
authority and to see that they do the duty expected or
required of them in a legal manner. The High Court is not
vested with any unlimited prerogative to correct all kinds of
hardship or wrong decisions made within the limits of the
jurisdiction of the subordinate courts or tribunals. Exercise
of this power and interfering with the orders of the courts or
tribunals is restricted to cases of serious dereliction of duty
and flagrant violation of fundamental principles of law or
justice, where if the High Court does not interfere, a grave
injustice remains uncorrected. It is also well settled that the
High Court while acting under this Article cannot exercise
its power as an appellate court or substitute its own
judgment in place of that of the subordinate court to correct
an error, which is not apparent on the face of the record.
The High Court can set aside or ignore the findings of facts
of an inferior court or tribunal, if there is no evidence at all
to justify or the finding is so perverse, that no reasonable
person can possibly come to such a conclusion, which the
court or tribunal has come to.”

sookeskoksk

Puri Investments
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“15.  We are in agreement with the High Court's enunciation of
the principles of law on scope of interference by the supervisory
Court on decisions of the fact-finding forum. But having gone
through the decisions of the two stages of fact-finding by the
statutory fora, we are of the view that there was overstepping of
this boundary by the supervisory Court. In its exercise of
scrutinizing the evidence to find out if any of the three aforesaid
conditions were breached, there was re-appreciation of evidence
itself by the supervisory Court.

16. In our opinion, the High Court in exercise of its jurisdiction
under Article 227 of the Constitution of India in the judgment
under appeal had gone deep into the factual arena to disagree with
the final fact-finding forum.”

11. In its decisions in Ibrat Faizan v. Omaxe Buildhome Phvt.
Ltd.”?, the Supreme Court went to the extent of observing that a party
who chooses to invoke the jurisdiction of the High Court under Article
227 of the Constitution of India necessarily ran the risk of subjecting
itself to the limited peripheries of the jurisdiction that Article 227
confers.  The following passage from Ibrat Faizan'' merits

reproduction in this regard:

“28.  The scope and ambit of jurisdiction of Article 227 of the
Constitution has been explained by this Court in the case of
Estralla Rubber v. Dass Estate (P) Ltd.’, which has been
consistently followed by this Court (see the recent decision of this
Court in the case of Garment Craft v. Prakash Chand Goel®).
Therefore, while exercising the powers under Article 227 of the
Constitution, the High Court has to act within the parameters to
exercise the powers under Article 227 of the Constitution. It goes
without saying that even while considering the grant of interim
stay/relief in a writ petition under Article 227 of the Constitution
of India, the High Court has to bear in mind the limited jurisdiction
of superintendence under Article 227 of the Constitution.
Therefore, while granting any interim stay/relief in a writ petition
under Article 227 of the Constitution against an order passed by
the National Commission, the same shall always be subject to the
rigour of the powers to be exercised under Article 227 of the
Constitution of India.”

. 2022 SCC Online SC 620
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12. Having thus understood the scope of Article 227 of the

Constitution of India, one may turn ones glance to Order XIII-A Rule
3 of the CPC, as amended by the Commercial Courts Act. A plain
reading of the provision reveals that it does not confer, on a plaintiff a
right to summary judgment, as is apparent from the use of the word
“may”. Mr. Bansal, as one of his contentions, submitted that Order
XIII-A has been held, by Courts, to be applied analogously or even
accords a scope wider than that of Order XII Rule 6 of the CPC. Even
in respect of Order XII Rule 6 of the CPC, it has been held, in S.M.
Asif v. Virender Kumar Bajaj" that the provision does not confer a
right on the plaintiff, but merely confers discretion on the Court to
pass a decree on admissions where such admissions exist. Mutatis

mutandis, this principle would also apply to Order XIII-A Rule 3 of
the CPC, as amended by the Commercial Courts Act.

13. Having said that, there can be no doubt that, even if the
jurisdiction vested by a provision is discretionary, such discretionary
jurisdiction may, nonetheless, invites interference under Article 227 of
the Constitution of India if the manner of exercise of discretion is
perverse. Perversity, in this context, stands explained by the Supreme
Court in S.R. Tewari v. Union of India™, after referring to the decisions of
this Court, starting with Rajinder Kumar Kindra v. Delhi Admn.” in the

following terms:

“30. The findings of fact recorded by a court can be held to be
perverse if the findings have been arrived at by ignoring or
excluding relevant material or by taking into consideration
irrelevant/inadmissible material. The finding may also be said to
be perverse if it is ‘against the weight of evidence’, or if the finding
so outrageously defies logic as to suffer from the vice of

13.2015) 9 SCC 287
142013) 6 SCC 602
15 (1984) 4 SCC 635
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irrationality. If a decision is arrived at on the basis of no evidence
or thoroughly unreliable evidence and no reasonable person would
act upon it, the order would be perverse. But if there is some
evidence on record which is acceptable and which could be relied
upon, the conclusions would not be treated as perverse and the
findings would not be interfered with. (Vide Rajinder Kumar
Kindra v. Delhi Admn”., Kuldeep Singhv. Commr. of Police®,
Gamini Bala Koteswara Rao v. State of A.P."” and Babu v. State
of Kerala™®.)”

(Emphasis Supplied)

14. The upshot of the above discussion is that, where a petition
under Article 227 of the Constitution of India seeks to call into
question a discretionary order passed by the hierarchically lower
judicial forum, the Court is not expected to enter into the correctness
or otherwise, factually or legally, of the order under challenge. The
Court is only required to see whether the manner in which the order
has been passed calls for supervisory correction. If, therefore, the
Court below has acted within its jurisdiction and has exercised its
discretion in a manner which does not call for supervisory correction,
the Article 227 Court would be acting in manifest excess of the
jurisdiction vested in it, were it to interfere merely because it arrives,
subjectively, at a conclusion different from that which was

subjectively arrived at by the Court below.

15. The vulnerability of the impugned order dated 9" September
2022, to supervisory interference under Article 227 of the Constitution
of India has necessarily to be examined on the touchstone of the above
principles, keeping in view the reasons adduced by the learned
Commercial Court for refusing to pass a summary judgment under

Order XIII-A of the CPC. These reasons are to be found in paras 17

16(1999) 2 SCC 10

i; (2009) 10 SCC 636
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to 24 of the impugned order which may, therefore, be reproduced thus:

“17. There is no dispute that m the present case, no registered
lease deed had been executed by both the parties. In para 21 of the
written statement, defendants stated that D-2 company was not
provided with the registered lease deed nor signed the original
documents which were handed over to the plaintiff and his son
and. broker. According to the plaintiff, since the same has not been
registered as required by law is inadmissible in evidence.

18. There is no dispute about the legal position that (1). A
document is required to be registered, if unregistered, is not
admissible into evidence under Section 49 of the Registration Act.
Such unregistered document can however be used as an ' evidence
of collateral purpose as provided in the proviso to Section 49 of the
Registration Act. A collateral transaction must be independent of,
or divisible from, the transaction to effect which the law required
registration. However, when the question pertains to the terms and
conditions of the lease, the conduct of the parties and entire
surrounding circumstances have to be looked into and considered
by the court during trial.

19. In the present case, few facts and circumstances which are
noteworthy are that a connected suit bearing CS(Comm) 47/2021
filed by D-1 seeking specific performance against defendant nos. 1
to 3 to furnish the registered lease deed of the premises in question
and declaration and permanent and mandatory injunction is also
pending. Moreover, in the statement of admission/denial of
documents filed on an affidavit at Sr. No. 2 with respect to 'true
copy of lease', plaintiff had initially not denied that the said
document is in the custody of D-1 which was stated to be given by
hand. Thereafter, plaintiff had filed an application seeking
amendment in the said affidavit; E-stamp paper on which the lease
deed dated 01.08.2019 was executed, was purchased on
03.07.2019 by the plaintiff for the purpose of lease; two service
agreements, purported to be prepared on 01.08.2019 and purchased
on 04.07.2019, by Lotus Services which is a proprietorship
concern of plaintiffs wife, Ms. Pankaj Sejwal; Plaintiff had been
receiving payment as mentioned in the service agreement for
providing services and payment had been received by the plaintiff
for the whole year; The payment made regarding services etc are
reflected in the ledger account for the period 01.04.2019 till
10.07.2020. The aforementioned facts and circumstances prima-
facie supports the defendants' version that parties had a meeting of
mind regarding the terms of the lease including services and
ancillary services; Defendant filed another suit for specific
performance and injunction, asking the plaintiff to execute the
lease deed dated 01.08.2019, filed in January, 2021; defendant had
paid a security of Rs.9,00,000/- to the plaintiff on 04.07.2019

_ N which fact is mentioned in clause 29 of the lease deed dated
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01.08.2019 and the same is reflected from the ledger statement
dated 04.07.2019; As per clause 10 of the lease deed 01.08.2019,
the lease could be terminated without any notice in case lessee fails
to pay rent for consecutive four months; cheques were being sent
which were returned back and that it was revealed that the bank
account wherein rent was being deposited by the defendant had
been closed in August, 2020 itself.

20. It is also the requirement of the Commercial Courts Act,
2015 that parties have to make true and complete disclosures of the
facts . For this purpose, statement of truth in the Appendix-1 under
Order VI Rule 15A has been inserted in the CPC as amended by
the Commercial Courts Act. It requires that parties have not to
make concealment of any material facts and have come to the court
with clean hands.

21. It is noteworthy that in the present case, plaintiff has not
specified in the plaint or the date when the mutual oral agreement
was arrived at or the date when the property was let out to the
defendants. Admittedly, plaintiff has not specified in the plaint
about the factum of having received Rs. Nine Lakhs as security on
04.07.2019. There 1s no averment in the plaint regarding receiving
of repair and maintenance charges/service charges @ Rs.70,200/-
by Lotus Services which is a firm of Ms. Pankaj Sejwal, wife of
the plaintiff. Plaintiff has denied about execution of the lease deed
and service agreement dated 01.08.2019 but e-stamp paper dated
03 .07.2019 in the sum of Rs.43,200/- on which the alleged lease
deed is drafted on the face of it is purchased by the plaintiff, Shri
Kuldeep Singh Sejwal and thee-stamp paper dated 04.07.2019 in
the sum of Rs.100/-, on which service agreement is drafted is
purported to have been purchased by Lotus Services.

22. Admittedly, one other suit bearing no. CS DJ 47/21 filed by
the defendant's company namely Kohelika Kohli Architects &
Designers Pvt. Ltd. against the plaintiff Shri Kuldeep Singh Sejwal
& Ors. is also pending before this court which was filed in January,
2021 seeking specific performance to furnish registered lease deed
and for declaration and injunction for restraining the plaintiff
wherein the plaintiff herein had been restrained from disconnecting
electricity and water supply on 19.01.2021 by the Ld. Predecessor
of this court. It is also a matter of record that several complaints
dated 26.03 .2020, 24.08.2020 and 25.09.2020 at PS Saket, New
Delhi had been filed by the defendant against the plaintiff, which
all are prior to the filing of this suit. This court finds no compelling
reason for allowing the claim without oral evidence in the totality
of circumstances.

23. Having regard to the totality of aforementioned facts, the
pleadings, statement of admission/denial of documents, this Court
is of the opinion that it cannot be observed that there are no real
prospect of successfully defending the claim by the defendants.
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This court finds that at this stage, without giving an opportunity to
the parties to adduce evidence during trial, court is not able to find
necessary facts and reach a fair and just determination of the
question raised by the defendants on merits of the suit.

24. In the result, this court find that the application filed by the
plaintiff U/o XIII-A CPC deserves to be dismissed. Order
accordingly.”

16. A reading of the afore-extracted paras 17 to 24 of the impugned
order reveals that, in deeming it appropriate not to pass a decree on
admission under Order XIII-A of the CPC, without subjecting the suit
instituted by the petitioner to trial, the learned Commercial Court has
taken into consideration the fact that (i) a Lease Deed, even if
unregistered, could be used as evidence of collateral purpose under the
proviso to Section 49 of the Registration Act, 1908, (ii) in order to
examine whether there was consensus ad idem regarding the terms
and conditions of the lease, the conduct of the parties was required to
be examined, which would require a trial (iii) a connected suit,
instituted by the respondents against the petitioner, for specific
performance of the Lease Deed, was pending (iv) the petitioner, in its
affidavit of admission and denial, did not deny receiving a copy of the
Lease Deed, (v) the stamp paper, on which the Lease Deed had been
instituted, had also been purchased by the petitioner, (vi) payments
against providing of services, as envisaged by the Lease Deed, had
actually been received by the respondents and reflected in the ledger
account and (vii) a payment of X 9 lakhs towards security for the lease
of the property, which also found mention in Clause 29 of the Lease
Deed, had also been received by the petitioner as was reflected from

the ledger statement.

17. In these circumstances, the learned Commercial Court has, in

exercise of the subjective discretion vested in it, deemed it appropriate
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not to straightaway pass a judgment, without trial, in view of the

aforesaid facts on which the party had joined issue. Though Mr.
Sumit Bansal would seek to contend that, even if all these facts were
cumulatively taken as established, the respondents would, nonetheless,
have no case to argue, such a contention, if accepted by this Court,
would result in the substitution, by this Court, of its subjective
satisfaction, for the subjective satisfaction of the learned Commercial
Court, while exercising jurisdiction under Order XIII-A of the CPC, as

amended by the Commercial Courts Act.

18. Given the limited parameters of the jurisdiction vested in this
Court under Article 227 of the Constitution of India, I am not
convinced that the exercise of jurisdiction, by the learned Commercial
Court, while passing the impugned order, was such as would call for
supervisory correction by this Court or that, in exercise of such
corrective jurisdiction, this Court should straightaway direct summary
judgment to be passed in the suit preferred by the petitioner against

the respondents.

19. Mr. Sumit Bansal placed reliance on the judgments of the
Supreme Court in Payal Vision Limited v. Radhika Choudhary”,
K.B. Saha and Sons Pvt Ltd v. Development Consultant Ltd®, as
well as the judgment of coordinate single benches of this Court in
Geeta v. Mohd. Raza and Another”’, K.R. Impex v. Punj Lloyd Ltd*
and Kamdhenu Limited v. Aashiana Rolling Mills Ltd> .

20. None of these decisions, in my view, would justify interference

9(2012) 11 SCC 405
20(2008) 8 SCC 564
212019 SCC OnLine Del 11385
22 .
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by this Court, under Article 227 of the Constitution of India, with the

impugned order.

21.  In Payal Vision", the first judgment cited by Mr. Bansal, he has
sought to place reliance on paras 7, 12 and 14 of the decision, which

read thus:

“7. In a suit for recovery of possession from a tenant whose
tenancy is not protected under the provisions of the Rent Control
Act, all that is required to be established by the plaintiff-landlord is
the existence of the jural relationship of landlord and tenant
between the parties and the termination of the tenancy either by
lapse of time or by notice served by the landlord under Section
106 of the Transfer of Property Act. So long as these two aspects
are not in dispute the Court can pass a decree in terms of Order XII
Rule 6 of the CPC, which reads as under:

“6. Judgment on admissions-(1) Where admissions of
fact have been made either in the pleading or otherwise,
whether orally or in writing, the Court may at any stage of
the suit, either on the application of any party or of its own
motion and without waiting for the determination of any
other question between the parties, make such order or give
such judgment as it may think fit, having regard to such
admissions.

(2) Whenever a judgment is pronounced under sub-rule (1)
a decree shall be drawn upon in accordance with the
judgment and the decree shall bear the date on which the
judgment was pronounced.”

sookeskoksk

12. Incidentally, the defendant appears to have raised in the
written statement a plea regarding the nature and extent of the
super structure also. While the plaintiff’s case is that the super
structure as it existed on the date of the lease deed had been let out
to the defendant and the defendant had made structural changes
without any authorisation, the defendant’s case is that the super
structure was constructed by her at her own cost pursuant to some
oral agreement between the parties. It is unnecessary for us to
delve deep into that aspect of the dispute, for the nature and extent
of superstructure or the legality of the changes allegedly made by
the defendant is not relevant to the determination of the question
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whether the existence of tenancy is admitted by the defendant. At
any rate, nature and extent of structure whether modified or even
re- constructed by the defendant is a matter that can not alter the
nature of the possession which the defendant holds in terms of the
agreement executed by her. The relationship of the landlord and the
tenant remains unaffected even if the tenant has with or without the
consent of the landlord made structural changes in the property.
Indeed if the tenancy was protected by the rent law and making of
structural changes was a ground for eviction recognised by such
law, it may have been necessary to examine whether the structure
was altered and if so with or without the consent of the parties.
That is not the position in the present case. The tenancy in question
is not protected under the Rent Control Act having regard to the
fact that the rate of rent is more than Rs. 3500/- per month. It is,
therefore, of little significance whether any structural change was
made by the defendant and if so whether the same was authorised
or otherwise. The essence of the matter is that the relationship of
the landlord and the tenant is clearly admitted. That is the most
significant aspect to be examined by the Court in a suit for
possession especially when the plaintiff seeks a decree on the basis
of admissions.

Hodesksksk

14. The defendant-tenant did not have the benefit of a secure
term under a registered lease deed. The result was that the tenancy
was only a month to month tenancy that could be terminated upon
service of a notice in terms of Section 106 of the Transfer of
Property Act. The plaintiff’s case in para 6 of the plaint was that a
notice was served upon the tenant under Section 106 of the
Transfer of Property Act pointing out that the defendant- tenant
had made substantial structural changes in the premises and had
not complied with the terms of the lease agreement. The notice was
duly served upon the tenant to which the tenant has not replied.
Para 6 reads as under:

“That since the defendant had carried out substantial
structural changes and further did not comply with the
covenants of the lease agreement the plaintiff was
compelled to serve a notice under Section 106 of the
Transfer of Property Act. The said notice was duly served
upon the defendant and no reply to the said notice has been
received by the plaintiff or its counsel.””

22. At a plain glance, Payal Vision™ holds that the existence of
jural relationship of landlord and tenant between the parties and the
legal and valid termination of the lease are necessary ingredients for

any decree to be passed in terms of Order XII Rule 6 of the CPC. It is
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only where both these facts are admitted, therefore, that a decree under

Order XII Rule 6 of the CPC can follow. In the present case, there
was, clearly, no admission of a valid termination of tenancy of lease
by the respondents. Payal Vision'?, therefore, cannot come to the
assistance of the petitioner. Rather, the respondents sought to contend
that there was a mutual agreement between the parties, on the basis of
which the lease in respect of the premises was to continue at least till
2022. In that view of the matter, the parties were clearly at issue on
the aspect of valid termination of tenancy so that, even applying the
principle enunciated in Payal Vision', the Learned Commercial Court
cannot be faulted in not having straightaway passed a summary
judgment in favour of the petitioner. Geeta'®, too, underscored the
principle that, in a suit for ejectment, the plaintiff had to establish a
valid termination of tenancy, apart from the fact of existence of
relationship of a landlord and tenant. Where the very circumstances
of tenancy were in dispute, the learned Commercial Court, cannot
even on the anvil of Geeta'®, be faulted in regarding the suit to be

required to be put to trial.

23. K.B. Saha", which deals with covenants which can be looked
into an unregistered instrument, can also not help the petitioner as this
fact has been taken into account by the learned Commercial Court,
who has proceeded on the basis not only on the Lease Deed, but also
on the conduct of the parties, which indicated that, prima facie, both
the petitioner and the respondents were acting in terms of the

covenants of the Lease Deed.

24. Kamdhenu'®, if anything, would militate against the stand

canvassed by Mr. Bansal. I may reproduce, in this regard, para 34 of
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the report in Kamdhenu'®, which Mr. Bansal emphasized during his

arguments:

“34. Rule 3 of Order XIII-A lays down the tests which must be
satisfied in order to enter judgment under the said provision. With
regard to the 'real prospect of success' limb of the test, the
judgment of the Chancery Division in Easyair Ltd vs. Opal
Telecom Ltd.”, was cited before the Court in Su-Kam. In Easyair,
the Chancery Court distilled the principles thus:

1) The court must consider whether the claimant has
a ''realistic'' as opposed to a ''fanciful'' prospect of
success: Swain v. Hillmanzs;

ii) A 'realistic" claim is one that carries some degree
of conviction. This means a claim that is more than
merely arguable: ED & F Man Liquid Products v.
Patel”;

1i1) In reaching its conclusion the court must not
conduct a "mini-trial": Swain v. Hillmanls;

iv) This does not mean that the court must take at face
value and without analysis everything that a claimant says
in his statements before the court. In some cases it may be
clear that there is no real substance in factual assertions
made, particularly if contradicted by contemporaneous
documents: ED & F Man Liquid Products v. Patel” at
[10];

V) However, in reaching its conclusion the court must
take into account not only the evidence actually placed
before it on the application for summary judgment, but also
the evidence that can reasonably be expected to be
available at trial: Royal Brompton Hospital NHS Trust v.
Hammond (No 5)7,

vi) Although a case may turn out at trial not to be really
complicated, it does not follow that it should be decided
without the fuller investigation into the facts at trial than is
possible or permissible on summary judgment. Thus the
court should hesitate about making a final decision without
a trial, even where there is no obvious conflict of fact at the
time of the application, where reasonable grounds exist for
believing that a fuller investigation into the facts of the case

24 2009] EWHC 339 (Ch)
25[2001] 1 All ER 91

2612003] EWCA Civ 472 at [8]
2712001] EWCA Civ 550
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would add to or alter the evidence available to a trial judge
and so affect the outcome of the case: Doncaster

Pharmaceuticals Group Ltd. v. Bolton Pharmaceutical
Co. 100 Ltd.”*;

vii)  On the other hand it is not uncommon for an
application under Part 24 to give rise to a short point of law
or construction and, if the court is satisfied that it has
before it all the evidence necessary for the proper
determination of the question and that the parties have
had an adequate opportunity to address it in argument,
it should grasp the nettle and decide it. The reason is
quite simple: if the respondent's case is bad in law, he will
in truth have no real prospect of succeeding on his claim or
successfully defending the claim against him, as the case
may be. Similarly, if the applicant's case is bad in law, the
sooner that is determined, the better. If it is possible to
show by evidence that although material in the form of
documents or oral evidence that would put the documents
in another light is not currently before the court, such
material is likely to exist and can be expected to be
available at trial, it would be wrong to give summary
judgment because there would be a real, as opposed to a
fanciful, prospect of success. However, it is not enough
simply to argue that the case should be allowed to go to
trial because something may turn up which would have a
bearing on the question of construction: ICI Chemicals &
Polymers Ltd. v. TTE Training Ltd.”*"

(Emphasis supplied.)”

25. A bare reading of para 34 of Kamdhenu'®, which specifically
addresses Order XIII-A(3) of the CPC, and with which I am in
complete agreement, indicates that the Court must be circumspect in
passing summary judgment without trial under Order XIII-A(3) of the
CPC. Principle (vi) of the principles cited in the judgment of the
Chancery Division in Easyair Ltd"”, which were adopted with
approval by the coordinate Bench of this Court in Kamdhenu'® reads

thus:

“vi)  Although a case may turn out at trial not to be really
complicated, it does not follow that it should be decided

28 2007] FSR 63
212007] EWCA Civ 725
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without the fuller investigation into the facts at trial than is
possible or permissible on summary judgment. Thus the
court should hesitate about making a final decision without
a trial, even where there is no obvious conflict of fact at the
time of the application, where reasonable grounds exist for
believing that a fuller investigation into the facts of the case
would add to or alter the evidence available to a trial judge
and so affect the outcome of the -case: Doncaster

Pharmaceuticals Group Ltd. v. Bolton Pharmaceutical
Co. 100 Ltd.”";

26. The enunciation of the law in the aforesaid extracted passage
clearly indicates that the learned Commercial Court has properly

applied the principles which govern Order XIII-A of the CPC.

27. K.R. Impex”, in my opinion, is completely tangential to the
issue at hand. It merely holds that proceedings, which are in nature of
deadwood should not be allowed to remain pending on the roster of
the Court. I do not see how the said decision can be of any application
to the present case. None of the judgments on which Mr. Bansal

relies, therefore, could come to his aid.

28. The petition is dismissed. = Miscellaneous application is

disposed of.
C. HARI SHANKAR, J
NOVEMBER 3, 2022
rb
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