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A Prefatory Note
1. A bench of two Hon’ble Judges of the Supreme Court, in

Sugandhi v. P. Raj Kumar', observed thus, in respect of the manner

in which the provisions of the Code of Civil Procedure, 1908 (CPC)

were required to be applied and enforced:

“9. It is often said that procedure is the handmaid of
justice. Procedural and technical hurdles shall not be allowed
to come in the way of the court while doing substantial
justice. If the procedural violation does not seriously cause
prejudice to the adversary party, courts must lean towards
doing substantial justice rather than relying upon procedural
and technical violation. We should not forget the fact that
litigation is nothing but a journey towards truth which is the

1(2020) 1 SCC 706
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foundation of justice and the court is required to take
appropriate steps to thrash out the underlying truth in every
dispute. Therefore, the court should take a lenient view when
an application is made for production of the documents under
subrule (3).”

2. This case, I may observe, is a textbook example of the manner
in which the provisions of the CPC and Article 227 of the Constitution
of India are being twisted out of shape, to capitalize on what, at the
highest, was an inadvertent error on the part of the plaintiff while
naming the proprietor of the defendant proprietorship firm in the
memo of parties in the suit instituted by the plaintiff against the

defendant.

The dispute, in precis

3. In substance, the dispute may be crystallized thus.

4. CS(Comm) 46/2020 was instituted by the respondent, as the

plaintiff, against “M/s. Raj Power Projects, a proprietorship firm C/o
Mr. Tarun Sehgal”.

5. The written statement, filed by way of response to the plaint,
was admittedly filed not by Tarun Sehgal but by Amit Aggarwal, the
actual proprietor of M/s. Raj Power Projects (hereinafter, “RPP”).

6. The respondent, as plaintiff, thereupon filed an amended memo
of parties, replacing the defendant with “Amit Bansal @ Amit

Aggarwal, proprietor of M/s. Raj Power Project”. By order dated 9"
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March 2021, the amended memo of parties was permitted to be taken

on record.

7. The respondent, thereafter, moved an application under Order
VI Rule 17 of the CPC, along with an amended plaint, seeking only to
amend the para 3 of the plaint, by replacing, as the defendant, “Amit
Bansal @ Amit Aggarwal, proprietor of M/s. Raj Power Project”, in
place of “M/s. Raj Power Projects, a proprietorship firm C/o Mr.
Tarun Sehgal”. No other change was sought. The respondent did not

seek to make any change in the body of the plaint.

8. The said application was allowed by the learned District Judge
(Commercial Courts) (“the learned Commercial Court”) vide order

dated 29™ July 2022,

9. Said order is sought to be challenged, by the petitioner Amit
Bansal, by means of the present petition instituted under Article 227 of

the Constitution of India.

10. I have heard, at length, Mr Mohit Kumar, learned Counsel for

the petitioner.

11.  Mr. Mohit Kumar does not seek to contend that, apart from the
replacement, in the memo of parties accompanying the plaint, of the
designation of the defendant as above, essentially replacing Amit
Bansal in place of Tarun Sehgal as the proprietor of RPP, there is any

change in the averments in the plaint or in any other part thereof.

CMM) 940/2022 Page 3 of 41

This is a digitally signed Judgement.



NEUTRAL CITATION NO: 2022/DHC/003722

Nonetheless, he has painstakingly sought to contend that even though
the written statement filed by his client Amit Bansal acknowledged the
fact that Amit Bansal was indeed the proprietor of RPP, the
respondent ought not to have been permitted to replace the name of
the proprietor in the memo of parties. In other words, what Mr. Mohit
Kumar would seek to contend is that, as RPP was impleaded through
Tarun Sehgal as its proprietor, the petitioner was not entitled, at any
later point of time, to correct the error and implead Amit Bansal as

proprietor of RPP in place of Tarun Sehgal.

12. It is unfortunate that such a contention has been raised. While
the CPC does provide a veritable armoury of procedural provisions on
the basis of which a suit could be contested, its provisions are not
intended to enable either party to take unfair advantage of an
inadvertent error committed by the other, of the nature involved in the
present petition. What Mr Mohit Kumar would seek to contend is that
the entire suit of the respondent should be thrown out at the threshold,
merely because the proprietor of the defendant-proprietorship was
wrongly named as Tarun Sehgal instead of Amit Bansal, and that the
respondent should be completely denied an opportunity of correcting

the error.

13. It is even more unfortunate that Article 227 of the Constitution
of India has been invoked in aid of such a plea and nearly an hour of
Court time has been expended in attempting to convince the Court that
the petitioner ought not to have been permitted to implead the correct

proprietor Amit Bansal in place of Tarun Sehgal.
CMM) 940/2022 Page 4 of 41

This is a digitally signed Judgement.



NEUTRAL CITATION NO: 2022/DHC/003722

Facts

14. Given the limited nature of controversy, it is not necessary to
enter into the specifics of the dispute raised by the respondent in his

plaint, and a brief recital would suffice.

15.  The plaint was in the nature of a money suit, claiming recovery,
from RPP, of X 27,08,912/- along with interest @ 24% per annum
with effect from 30" September 2015. According to the recitals in the
plaint, in response to a purchase order dated 24™ August 2015, placed
on the respondent by M/s. SRS Real Infrastructure Limited
(hereinafter, “SRS”), DG sets, control panels, and like goods were
supplied by the respondent. According to the agreement between the
respondent and SRS, RPP was to raise invoices, against the goods
supplied by the respondent to SRS and payment was required to be
released against such invoices by SRS to RPP. RPP was, thereafter,

required to release the said payments to the respondent.

16. According to the assertions in the plaint, in terms of the
aforesaid agreement, goods worth X 28,80,000/- were supplied by the
respondent and two invoices dated 19" November 2015, of 2
14,40,000/- each, were raised by RPP on SRS in that regard. The
goods functioned satisfactorily and no complaint was raised by any
party. RPP was, therefore, required to release, to the respondent, X

27,08,912/-.
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17.  As the said amount had not been released, the respondent, as
already noted hereinbefore, instituted the aforesaid suit against RPP
under Order XXXVII of the CPC. Summons of the suit were served
by the learned Commercial Court on Amit Bansal, the petitioner in the

present petition, as he was the actual proprietor of RPP.

18. In the written statement filed by the petitioner Amit Bansal in
response to the said summons, while initially observing that the
respondent had not impleaded the petitioner but had instead filed the
suit “against some Raj Power Projects through its sole proprietor
Tarun Sehgal”, the assertions in the plaint, were, nonetheless answered
on merits purportedly “to avoid any complexity and as per law”. It is
not necessary to enter into the assertions on merits in the written

statement filed by the petitioner in response to the plaint.

19. The memo of parties filed with the suit read thus:

“MEMO OF PARTIES

M/S. C & S Himoinsa Pvt. Ltd,

Through- Its Authorized Representative

Having Its Office At:-

222, Okhla Industrial Estate,

Phase III, New Delhi-110020 ....PLAINTIFF

VERSUS

Raj Power Projects

A Proprietorship Firm,
C/o Mr. Tarun Sehgal,
Having its Office at:
203, Laxmi Nagar,
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Delhi — 110025 ... DEFENDANT”

20. Purportedly, on the ground that the petitioner had come to know
from the written statement filed by the petitioner that it was the
petitioner, and not Tarun Sehgal, who was the proprietor of RPP, the
petitioner filed an amended memo of parties in CS(Comm) 47/2020,

which read as under:

“AMENDED MEMO OF PARTIES

M/S CSH POWER HIMOINSA PRIVATE LIMITED
Through its Authorized Representative

Having its office at:-

222, Okhla Industrial Estate

Phase III, New Delhi -110020 .....PLAINITFF

VERSUS

AMIT BANSAL @ AMIT AGARWAL

Proprietor of M/s Raj Power Projects .

Having office at :-

52, Agarwal Chernber 1,

Main Vikas Marg, Shakarpur,

New Delhi- 110092.

Also at:-

1/50, Lalita Park,

Laxmi Nagar, New Delhi- 110092 ....DEFENDANT”

21. By order dated 9™ March 2021, the learned Commercial Court
allowed the aforesaid amended memo of parties to be taken on record.
The order read thus:

“09.3.2021

Present:- Shri Manas Tripathi — Ld. Counsel for plaintiff.
None for defendant.
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Amended memo of parties filed by the plaintiff
as per the objection placed by the defendant on the last date,
making Shri Amit Bansal/Aggarwal as the
defendant/proprietor of M/s Raj Power Projects. Copy
retained. WS has already been filed by said Shri Amit Bansal.
Further time sought for filing replication. Allowed and last
opportunity granted subject to furnishing advance copy to Ld.
Counsel for defendant.

Put up for framing of issues and case
management hearing on 03.05.2021.”

22. On 23" October 2021, an objection was raised, by the
petitioner, to the effect that the suit instituted by the respondent did
not seek any relief against him, as the person sued was Tarun Sehgal
and not the petitioner. The learned Commercial Court observed, in

this regard, as under:

“Ld. counsel for the defendant submits that no relief has been
sought against him in the suit since the suit was filed against
Tarun Sehgal showing him as Proprietor of the defendant firm
whereas the Proprietor of the firm is Shri Amit Bansal @
Amit Aggarwal. It is to be noted that vide order dated
09.03.2021, the amendment sought in the name of the
Proprietor was allowed and Shri Amit Bansal was substituted
as the Proprietor of the defendant firm. WS has already been
filed on his behalf. Hence, this objection if any, shall be
taken/considered at an appropriate stage. L.d. Counsel for the
defendant submits that he do not intend to file any affidavit of
admission/denial of documents. It will ensue result as per the
law.”

23. The respondent, thereafter, moved an application on or around
13™ April 2022, under Order VI Rule 17 of the CPC, seeking to amend

the plaint. The only amendment sought in the said application was the
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substitution, of the defendant in the plaint, earlier sued as Tarun
Sehgal with the name of the petitioner, i.e. Amit Bansal. Para 6 of the
application filed by the respondent under Order VI Rule 17 of the CPC
reads thus:

“6. By way of the present application for amendment of
the plaint, the Plaintiff prays for substitution of the name of
Mr. Amit Bansal @ Sh. Amit Agganval in place of Mr. Tarun
Sehgal in paragraph No. 3 of the plaint.”

No other change was proposed in the plaint.

24, The aforesaid application stands allowed by the learned
Commercial Court vide impugned order dated 29" July 2022.

25. The petitioner, opposing the application filed by the respondent
before the learned Commercial Court, sought to dispute the assertion
of the respondent that the respondent had come to learn that Amit
Bansal was the proprietor of RPP consequent on the written statement
filed by way of response to the suit. It was sought to contend that the
respondent was aware, ab initio, that the proprietor of RPP was indeed
Amit Bansal and not Tarun Sehgal. Certain documents, including
emails exchanged between the parties, were sought to be relied upon,
in that regard. The learned Commercial Court has not accepted this
contention as raised by the petitioner, while opposing the application

of the respondent under Order VI Rule 17 of the CPC.

26. The petitioner also sought to contend that, by the proposed

amendment cause of action in the suit was being materially altered.
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On this aspect, the learned Commercial Court has observed thus, in
para 5.1 of the impugned order dated 29" July 2022:

“5.1 The other objection that the amendment sought would
change the nature of the suit, embellish the alleged cause of
action or change the relief against a person impleaded in the
original suit are not justified and tenable. The nature of the
suit would remain the same, i.e. for recovery of an unpaid
amount, the facts would remain the same and even the name
of the defendant firm would remain the same. The present
application was filed on 13.4.2022 after the objection raised
by the firm were disposed of.”

27. Thereafter, paras 5.2 and 5.3 of the impugned order dated 29"
July 2022 read thus:

“5.2 It 1s not disputed that transactions did took place
between the plaintiff company and M/s Raj Power Projects.
The only dispute is regarding the name of the proprietor.
Since a proprietorship firm is not a legal entity, the suit has to
be filed in the name of its proprietor. The error, as aforesaid,
could have been rectified by this Court suo moto. Reference
can be made to the provisions of Order 1 Rule (2) CPC which
are reproduced as under:

“The Court may at any stage of the proceedings, either upon
or without the application of either party, and on such terms
as may appear to the Court to be just, order that the name of
any parties improperly joined, whether as plaintiff or
defendant, be struck out and that the name of any person who
ought to have been joined, whether as plaintiff or defendant,
or whose presence before the Court maybe necessary in order
to enable the Court effectually and completely to adjudicate
upon and settle all question involved in the suit, be added.”

5.3 It 1s, thus, clear from the above provision that any
person whose name has been wrongly or improperly joined
can be struck off by the Court and similarly, the name of the
person who ought to have been joined can be added even
without application.”
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28. Reasoning thus, the learned Commercial Court has allowed the
respondent’s application and has permitted the replacement of Tarun
Sehgal, as proprietor of RPP, named in the original memo of parties,

with Amit Bansal, i.e. the present petitioner.

29. This position has been carried, by the petitioner to this Court in
the present proceedings under Article 227 of the Constitution of India.

Submissions

30. Mr. Mohit Kumar contended that the application for amendment
had been moved after trial had commenced, as he sought to place
reliance, for the said purpose, on the judgment of the Supreme Court
in Kailash v. Nanhku’ and Ajendraprasadji N. Pande v. Swami
Keshavprakeshdasji N.° He drew my attention, in this context, the
order dated 1* December 2021, passed by the learned Commercial
Courts which reads thus:
“01.12.2021

Present: Proxy for Ld. Counsel for the plaintiff

Ms. Meenakshi Gupta — Proxy Counsel for the
defendant

Affidavit of admission-denial of documents filed on
behalf of the plaintiff. Copy supplied.

Pleadings are complete. From the pleadings of the
parties, following issues are hereby framed:

2 (2005) 4 SCC 480
?(2006) 12 SCC 1
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ISSUES:

1) Whether the plaintiff is entitled for a decree against the
defendant in the sum of Rs.27,08,912/- alongwith interest, if
any and if yes, at what rate and for which period? OPP

2) Whether the suit is bad for non-joinder and mis-joinder
of parties? OPD

3) Whether this Court has no territorial jurisdiction to try
and decide the present suit?OPD

4) Whether there was no privity of contract between the
plaintiff and the defendant? OPD

5) Relief.
No other issue arises or is pressed for.

Let list of witnesses alongwith their affidavit be filed
within three weeks by both the parties after exchanging
copies.

Put up for case management hearing on 20.1.2022.”

31. According to Mr. Mohit Kumar, with the passing of the
aforesaid order dated 1°' December 2021, the trial had commenced. In
this context, Mr. Mohit Kumar also placed reliance on Order XV A of
the CPC as amended by the Commercial Courts Act, 2015, which
deals with “Case Management Hearing”. He has drawn especial
attention to Clause (d) of Order XV A Rule 2 of the CPC, which read
thus:

“2. Orders to be passes in a Case Management
Hearing. — In a Case Management Hearing, after hearing the
parties, and once it finds that there are issues of fact and law
which require to be tried, the Court may pass an order —

(a)  framing the issues between the parties in accordance
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with Order XIV of the Code of Civil Procedure, 1908 (5 of
1908) after examining pleadings, documents and documents
produced before it, and on examination conducted by the
Court under rule 2 of Order X, if required;

(b)  listing witnesses to be examined by the parties;

(c) fixing the date by which affidavit of evidence to be
filed by parties;

(d)  fixing the dates on which evidence of the witnesses of
the parties to be recorded;

(e) fixing the date by which written arguments are to be
filed before the court by the parties;

(f) fixing the date on which oral arguments are to be heard
by the Court; and

(g)  setting time limits for parties and their advocates to
address oral arguments.”

32. Trial having, thus, according to Mr. Mohit Kumar, already
commenced when the application for amendment under Order VI Rule
17 of the CPC was filed by the respondent, the prayer for amendment
could not be granted unless the respondent was able to establish that
despite due diligence, the details sought to be incorporated by
amendment could not have been pleaded at the time when the suit was
filed, under the proviso to Order VI Rule 17. Inasmuch as the
respondent was aware even at the time of filing of the suit that the
proprietor of RPP was Amit Bansal and not Tarun Sehgal, Mr. Mohit
Kumar would seek to submit that, by application of the proviso to
Order VI Rule 17 of the CPC, the amendment sought had necessarily

to be refused, rather than granted.

CMM) 940/2022 Page 13 of 41

This is a digitally signed Judgement.



NEUTRAL CITATION NO: 2022/DHC/003722

33. Mr. Mohit Kumar has further submitted that a proprietorship
has no independent existence in law. A proprietorship, he submits, is
merely a name by which the proprietor is granted colour of business.
He submits that, therefore, by substituting Tarun Sehgal, as the
proprietor of RPP, with Amit Bansal, i.e. the present petitioner,
effectively an entirely new suit, against Amit Bansal, had been filed.
This, submits Mr. Mohit Kumar, amounts to a complete alteration of
the cause of action, inasmuch as, in the original plaint, there was no
cause of action pleaded against the petitioner Amit Bansal. Even on
the ground that an amendment cannot seek materially to alter the
cause of action pleaded in the plaint, Mr. Mohit Kumar would seek to
submit that the learned Commercial Court ought to have refused the

prayer for amendment.

34. Juxtaposed with this submission, Mr. Mohit Kumar has also
sought to contend that amendment could not have been allowed, as the
suit would be time barred against Amit Bansal on the date when the
application for amendment was filed. A time barred plaint, he
submits, it is well known, cannot be sought to be introduced by

amendment.

35. Mr. Mohit Kumar has advanced, as his final ground to attack
the impugned order, the fact that the title of the suit, as contained in
the body of the plaint, read “M/s C&S Himoinsa Pvt Ltd v. Raj Power
Projects”, without mentioning the name of the proprietor. He submits
that, as thus filed, the suit was itself liable to be dismissed, as the

proprietorship could not be sued without save and except in the name
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of its proprietor. He seeks to discountenance the fact that the suit was
accompanied by a memo of parties, in which the name of the
proprietor — Tarun Sehgal, as the respondent claimed to have believed
at that time — had indeed been mentioned, submitting that the memo of
parties was not the part of the body of the plaint and that the CPC
required the correct parties to be represented in the title of the suit in

the body of the plaint.

Analysis

36. Having heard Mr. Mohit Kumar and examined the material on
record, I am convinced that this petition is not only completely devoid

of merit, but is an overt attempt to protract proceedings in the suit.

37. The facts speak for themselves. The only amendment that the
respondent had sought to carry out was in the name of the proprietor
of the defendant firm, in the Memo of Parties appended thereto. The
defendant firm had, originally, in the Memo of Parties filed with the
suit, been represented as “Raj Power Projects through Tarun Sehgal”.
The written statement, in response to the suit was, admittedly filed by
Amit Bansal as the proprietor of RPP. Amit Bansal is, admittedly, the
proprietor of RPP. The petitioner merely sought, therefore, to
substitute, in place of Tarun Sehgal, Amit Bansal, as the proprietor of

RPP, in the Memo of Parties.

38. It cannot be said even by the farthest stretch of imagination that,

thereby, there was any alteration, far less material alteration, in the
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plaint or in the cause of action, facts or grounds urged therein. The
plaint remained a suit for recovery against RPP. As the proprietor of
RPP had wrongly been named, in the Memo of Parties, as Tarun
Sehgal, instead of Amit Bansal, the error was sought to be rectified.

That was all.

39. Itis ex facie absurd to contend that, thereby, the respondent was
instituting a new suit against Amit Bansal, which was, by then, barred

by time.

40. The submission of Mr. Mohit Kumar that, by the amendment,

the plaint was materially altered, is, therefore, rejected outright.

41. The submission of Mr. Mohit Kumar, in this regard, that there
was a change in the cause of action in the suit as the original suit did
not sue the petitioner Amit Bansal, but instead sued Tarun Sehgal, has
also merely to be urged to be rejected. The defendant in the suit was
RPP. RPP was, admittedly, a proprietorship concern. Its proprietor
was again, admittedly, Amit Bansal, the present petitioner. Again,
admittedly, the suit had sued RPP, as the defendant in the suit. It is
not as though the plaintiff was seeking to substitute RPP with a new
defendant. The only change that the plaintiff had sought to effect was
in the identified of the proprietor of the defendant proprietorship firm
as Amit Bansal instead of Tarun Sehgal. That Amit Bansal was

indeed the proprietor of the defendant firm RPP is not in dispute.

42. This Court is completely befuddled, in the circumstances, at the
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submission of Mr. Mohit Kumar that the amendment sought materially
to alter the cause of action in the plaint or sought to substitute the

earlier existing cause of action with a new cause of action.

43. For the same reason, it cannot be said that the amendment
proposed was introducing a cause of action which was barred by time.
At the cost of repetition, RPP was sued earlier and RPP itself
continues to be sued even now. The mere correction in the name of
the RPP in the memo of parties can hardly be said to have resulted in

the suit being barred by time.

44. On the scope of Order VI Rule 17 of the CPC, the judgments of
the Supreme Court are legion, the most recent decision being rendered
on 1% September 2022 by a Bench of two Hon’ble Judges of the
Supreme Court in LIC v. Sanjeev Builders Pvt. Ltd.* Paras 19 to 33

of the said decision merit reproduction, thus:

“19. It is well settled that the court must be extremely
liberal in granting the prayer for amendment, if the court is of
the view that if such amendment is not allowed, a party, who
has prayed for such an amendment, shall suffer irreparable
loss and injury. It is also equally well settled that there is no
absolute rule that in every case where a relief is barred
because of limitation, amendment should not be allowed. It is
always open to the court to allow an amendment if it is of the
view that allowing of an amendment shall really sub-serve the
ultimate cause of justice and avoid further litigation. In L.J.
Leach & Co. Ltd. v. Jardine Skinner & Co.’, , this Court at
paragraph 16 of the said decision observed as follows:

42022 SCC OnLine SC 1128
5 AIR 1957 SC 357
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16. It is no doubt true that courts would, as a rule,
decline to allow amendments, if a fresh suit on the
amended claim would be barred by limitation on the
date of the application. But that is a factor to be taken
into account in exercise of the discretion as to whether
amendment should be ordered, and does not affect the
power of the court to order it, if that is required in the
interest of justice.....”

20. Again in T.N. Alloy Foundry Co. Ltd. v. T.N.
Electricity Board.® this Court observed as follows:

“2. ... The law as regards permitting amendment to
the plaint, is well settled. In L.J. Leach and Co. Ltd. v.
Jardine Skinner and Co. it was held that the Court
would as a rule decline to allow amendments, if a fresh
suit on the amended claim would be barred by
limitation on the date of the application. But that is a
factor to be taken into account in exercise of the
discretion as to whether amendment should be ordered,
and does not affect the power of the court to order it.

3. It is not disputed that the appellate court has a
coextensive power of the trial court. We find that the
discretion exercised by the High Court in rejecting the
plaint was in conformity with law.”

21.  So far as the answer to the specific plea that the claim
of damages is barred by limitation and cannot be permitted at
this stage is concerned, it becomes necessary to examine the
various judicial pronouncements of this Court. The principles
governing an amendment which may be permitted even after
the expiry of the statutory period of limitation were laid down
by the Privy Council in its judgment in Charan Das v. Amir
Khan’. 1In this case, the Privy Council laid down the
principles thus:

%(2004) 3 SCC 392
7 AIR 1921 PC 50
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..... That there was full power to make the amendment
cannot be disputed, and though such a power should
not as a rule be exercised where its effect is to take
away from a defendant a legal right which has accrued
to him by lapse of time, yet there are cases : see for
example Mohummud Zahoor Aliv. Rutta Koe, where
such considerations are outweighed by the special
circumstances of the case, and their Lordships are not
prepared to differ from the Judicial Commissioner in
thinking that the present case is one.”

22. It would be useful to also notice the observations of
this Court in, Pirgonda Hongonda Patil v. Kalgonda
Shidgonda Patil’, wherein this Court considered an objection
to the amendment on the ground that the same amounted to a
new case and a new cause of action. In this case, this Court
laid down the principles which would govern the exercise of
discretion as to whether the court ought to permit an
amendment of the pleadings or not. This Court approved the
observations of Batchelor, J., in the case of Kisandas
Rupchand v. Rachappa Vithoba Shilwant’, when he laid
down the principles thus:

“10. ..... “All amendments ought to be allowed which
satisfy the two conditions (a) of not working injustice
to the other side, and (b) of being necessary for the
purpose of determining the real questions in
controversy between the parties ... but I refrain from
citing further authorities, as, in my opinion, they all lay
down precisely the same doctrine. That doctrine, as 1
understand it, is that amendments should be refused
only where the other party cannot be placed in the
same position as if the pleading had been originally
correct, but the amendment would cause him an injury
which could not be compensated in costs. It is merely a
particular case of this general rule that where a plaintiff
seeks to amend by setting up a fresh claim in respect of
a cause of action which since the institution of the suit
had become barred by limitation, the amendment must

81957 SCR 595

? ILR (1909) 33 Bom 644
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be refused; to allow it would be to cause the defendant
an injury which could not be compensated in costs by
depriving him of a good defence to the claim. The
ultimate test therefore still remains the same : can the
amendment be allowed without injustice to the other
side, or can it not?”.....”

23.  This Court has repeatedly held that the power to allow
an amendment is undoubtedly wide and may be appropriately
exercised at any stage in the interests of justice,
notwithstanding the law of limitation. In this behalf, in Ganga
Bai v. Vijay Kumarw, this Court held thus:

“22. .....The power to allow an amendment is
undoubtedly wide and may at any stage be
appropriately exercised in the interest of justice, the
law of limitation notwithstanding. But the exercise of
such far-reaching discretionary powers is governed by
judicial considerations and wider the discretion,
greater ought to be the care and circumspection on the
part of the Court....."

24.  Again in Ganesh Trading Co. v. Moji Ram"', , this
Court laid down the principles thus:

“4., It is clear from the foregoing summary of the
main rules of pleadings  that provisions for the
amendment of pleadings, subject to such terms as to
costs and giving of all parties concerned necessary
opportunities to meet exact situations resulting from
amendments, are intended for promoting the ends of
justice and not for defeating them. Even if a party or its
Counsel is inefficient in setting out its case initially the
shortcoming can certainly be removed generally by
appropriate steps taken by a party which must no
doubt pay costs for the inconvenience or expense
caused to the other side from its omissions. The error
is not incapable of being rectified so long as remedial
steps do not unjustifiably injure rights accrued.”

19(1974) 2 SCC 393
1(1978) 2 SCC 91
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25.  The principles applicable to the amendments of the
plaint are equally applicable to the amendments of the written
statements. The courts are more generous in allowing the
amendment of the written statement as question of prejudice
is less likely to operate in that event. The defendant has a right
to take alternative plea in defense which, however, is subject
to an exception that by the proposed amendment other side
should not be subjected to injustice and that any admission
made in favor of the plaintiff is not withdrawn. All
amendments of the pleadings should be allowed which are
necessary for determination of the real controversies in the
suit provided the proposed amendment does not alter or
substitute a new cause of action on the basis of which the
original lis was raised or defense taken. Inconsistent and
contradictory allegations in negation to the admitted position
of facts or mutually destructive allegations of facts should not
be allowed to be incorporated by means of amendment to the
pleadings. The proposed amendment should not cause such
prejudice to the other side which cannot be compensated by
costs. No amendment should be allowed which amounts to or
relates in defeating a legal right accruing to the opposite
party on account of lapse of time. The delay in filing the
application for amendment of the pleadings should be
properly compensated by costs and error or mistake which, if
not fraudulent, should not be made a ground for rejecting the
application for amendment of plaint or written statement.
(See }S'Zouth Konkan Distilleries v. Prabhakar Gajanan
Naik™)

26.  But undoubtedly, every case and every application for
amendment has to be tested in the applicable facts and
circumstances of the case. As the proposed amendment of the
pleadings amounts to only a different or an additional
approach to the same facts, this Court has repeatedly laid
down the principle that such an amendment would be allowed
even after the expiry of statutory period of limitation.

27.  In this behalf, in A.K. Gupta & Sons Ltd. v. Damodar
Valley Corporation™, this Court held thus:

12.2008) 14 SCC 632
13 AIR 1967 SC 96 : (1966) 1 SCR 796
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“T. ... a new case or a new cause of action
particularly when a suit on the new case or cause of
action is barred: Weldon v. Neale™. But it is also well
recognised that where the amendment does not
constitute the addition of a new cause of action or
raise a different case, but amounts to no more than a
different or additional approach to the same facts, the
amendment will be allowed even after the expiry of the
statutory period of limitation:....."”"

28. In case entitled, G. Nagamma v. Siromanamma®, this
Court considered the proposed amendment of the plaint and
noticing that neither the cause of action would change nor the
relief would be materially affected, allowed the same. This
Court in this case noticed that in the plaintiff's suit for specific
performance, the plaintiff was entitled to plead even
inconsistent pleas and that in the present case, the plaintiffs
were seeking only the alternative reliefs. It appears that the
plaintiffs had filed a suit for specific performance of an
agreement of re-conveyance. By the application under Order
VI Rule 17 of the CPC for amendment of the plaint, the
appellants were pleading that the transactions of execution of
the sale deed and obtaining a document for re-conveyance
were single transactions viz. mortgage by conditional sale.
They also wanted to incorporate an alternative relief to
redeem the mortgage. At the end of the prayer, the plaintiff
sought alternatively to grant of a decree for redemption of the
mortgage. This amendment was permitted by this Court.

29.  In Pankaja v. Yellappa (dead) by Irs."’, this Court held
that it was in the discretion of the court to allow an
application under Order VI Rule 17 of the CPC seeking
amendment of the plaint even where the relief sought to be
added by amendment was allegedly barred by limitation. The
Court noticed that there was no absolute rule that the
amendment in such a case should not be allowed. It was
pointed out that the court's discretion in this regard depends
on the facts and circumstances of the case and has to be
exercised on a judicial evaluation thereof. It would be

“IILR.]19 Q.B. 394
15(1996) 2 SCC 25
16.2004) 6 SCC 415
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apposite to notice the observations of this Court in this
pronouncement in extenso. The principles were laid down by
this Court thus:

“12. So far as the court's jurisdiction to allow an
amendment of pleadings is concerned, there can be no
two opinions that the same is wide enough to permit
amendments even in cases where there has been
substantial delay in filing such amendment
applications. This Court in numerous cases has held
that the dominant purpose of allowing the amendment
is to minimise the litigation, therefore, if the facts of
the case so permit, it is always open to the court to
allow applications in spite of the delay and laches in
moving such amendment application.

13.  But the question for our consideration is
whether in cases where the delay has extinguished the
right of the party by virtue of expiry of the period of
limitation prescribed in law, can the court in the
exercise of its discretion take away the right accrued to
another party by allowing such belated amendments.

14.  The law in this regard is also quite clear and
consistent that there is no absolute rule that in every
case where a relief is barred because of limitation an
amendment should not be allowed. Discretion in such
cases depends on the facts and circumstances of the
case. The jurisdiction to allow or not allow an
amendment being discretionary, the same will have to
be exercised on a judicious evaluation of the facts and
circumstances in which the amendment is sought. If the
granting of an amendment really subserves the
ultimate cause of justice and avoids further litigation
the same should be allowed. There can be no
straitjacket formula for allowing or disallowing an
amendment of pleadings. Each case depends on the
factual background of that case.

skekeskokesk

16. This view of this Court has, since, been
followed by a three-Judge Bench of this Court in the
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case of T.N. Alloy Foundry Co. Ltd.v.T.N.
Electricity Board®. Therefore, an application for
amendment of the pleading should not be disallowed
merely because it is opposed on the ground that the
same is barred by limitation, on the contrary,
application will have to be considered bearing in mind
the discretion that is vested with the court in allowing
or disallowing such amendment in the interest of
justice.

kskeskockesk

18.  We think that the course adopted by this Court
in Ragu Thilak D. John case' applies appropriately
to the facts of this case. The courts below have
proceeded on an assumption that the amendment
sought for by the appellants is ipso facto barred by the
law of limitation and amounts to introduction of
different relief than what the plaintiff had asked for in
the original plaint. We do not agree with the courts
below that the amendment sought for by the plaintiff
introduces a different relief so as to bar the grant of
prayer for amendment, necessary factual basis has
already been laid down in the plaint in regard to the
title which, of course, was denied by the respondent in
his written statement which will be an issue to be
decided in a trial. Therefore, in the facts of this case, it
will be incorrect to come to the conclusion that by the
amendment the plaintiff will be introducing a different

relief.”

30. From the above, therefore, one of the -cardinal
principles of law in allowing or rejecting an application for
amendment of the pleading is that the courts generally, as a
rule, decline to allow amendments, if a fresh suit on the
amended claim would be barred by limitation on the date of
filing of the application. But that would be a factor to be taken
into account in the exercise of the discretion as to whether the
amendment should be ordered, and does not affect the power
of the court to order it, if that is required in the interest of
justice.

'7 Ragu Thilak D. John v. S. Rayappan, (2001) 2 SCC 4
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31. InRagu Thilak D. John v.S. Rayappan®’, this Court
also observed that where the amendment was barred by time
or not, was a disputed question of fact and, therefore, that
prayer for amendment could not be rejected and in that
circumstances the issue of limitation can be made an issue in
the suit itself like the one made by the High Court in the case
on hand.

32. In a decision in Vishwambhar v. Laxminarayan
(Dead) through Lrs™., this Court held that the amendment
though properly made cannot relate back to the date of filing
of the suit, but to the date of filing of the application.

33.  Again, in Vineet Kumar v. Mangal Sain Wadhera®’ ,
this Court held that if a prayer for amendment merely adds to
the facts already on record, the amendment would be allowed
even after the statutory period of limitation.”

(Emphasis supplied)

45.  Prior thereto, the scope of Order VI Rule 17 of the CPC has
been underscored by the Supreme Court in the following passages
from B.K. Narayana Pillai v. Parameshwaran Pillai*’ and Rajesh

Kumar Aggarwal v. K.K. Modi*,

B.K. Narayana Pillai’’

“3.  The purpose and object of Order 6 Rule 17 CPC is to
allow either party to alter or amend his pleadings in such
manner and on such terms as may be just. The power to allow
the amendment is wide and can be exercised at any stage of
the proceedings in the interests of justice on the basis of
guidelines laid down by various High Courts and this Court. It
is true that the amendment cannot be claimed as a matter of

18.(2001) 6 SCC 163

19(1984) 3 SCC 352 : AIR 1985 SC 817
20 (2000) 1 Supreme Court Cases 712
21 (2006) 4 SCC 385
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right and under all circumstances. But it is equally true that
the courts while deciding such prayers should not adopt a
hypertechnical approach. Liberal approach should be the
general rule particularly in cases where the other side can be
compensated with the costs. Technicalities of law should not
be permitted to hamper the courts in the administration of
justice between the parties. Amendments are allowed in the
pleadings to avoid uncalled-for multiplicity of litigation.

4. This Court in A.K. Gupta & Sons Ltd. v. Damodar
Valley Corpn.” held:

“The general rule, no doubt, is that a party is not
allowed by amendment to setup a new case or a new
cause of action particularly when a suit on new case
or cause of action is barred: Weldon v. Neal™. But it
is also well recognised that where the amendment does
not constitute the addition of a new cause of action or
raise a different case, but amounts to no more than a
different or additional approach to the same facts, the
amendment will be allowed even after the expiry of the
statutory period of limitation: See Charan Das v.
Amir Khan’ and L.J. Leach and Co .Ltd. v. Jardine
Skinner and Co.’

The principal reasons that have led to the rule last
mentioned are, first, that the object of courts and rules
of procedure is to decide the rights of the parties and
not to punish them for their mistakes (Cropper v.
Smith*®) and secondly, that a party is strictly not
entitled to rely on the statute of limitation when what is
sought to be brought in by the amendment can be said
in substance to be already in the pleading sought to be
amended (Kisandas Rupchand v Rachappa Vithoba
Shilwant’ approved in Pirgonda Hongonda Patil v.
Kalgonda Shidgonda Patil®).

The expression ‘cause of action’ in the present context
does not mean ‘every fact which it is material to be
proved to entitle the plaintiff to succeed’ as was said in

22 [L.R.] 26 Ch.D. 700
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Cooke v. Gill”® in a different context, for if it were so,
no material fact could ever be amended or added and,
of course, no one would want to change or add an
immaterial allegation by amendment. That expression
for the present purpose only means, a new claim made
on a new basis constituted by new facts. Such a view
was taken in Robinson v. Unicos Property Corpn.
Ltd.** and it seems to us to be the only possible view to
take. Any other view would make the rule futile. The
words ‘new case’ have been understood to mean ‘new
set of ideas’: Dornan v. J.W. Ellis and Co. Ltd”. This
also seems to us to be a reasonable view to take. No
amendment will be allowed to introduce a new set of
ideas to the prejudice of any right acquired by any
party by lapse of time.”

Again in Ganga Bai v. Vijay Kumar'’ this Court held:
(SCC p. 399, para 22)

“The power to allow an amendment is undoubtedly
wide and may at any stage be appropriately exercised
in the interest of justice, the law of limitation not
withstanding. But the exercise of such far-reaching
discretionary powers 1s governed by judicial
considerations and wider the discretion, greater ought
to be the care and circumspection on the part of the
court.”

In Ganesh Trading Co. v. Moji Ram'" it was held: (SCC p.
93, para 4)

“4. It 1s clear from the foregoing summary of the
main rules of pleadings that provisions for the
amendment of pleadings, subject to such terms as to
costs and giving of all parties concerned necessary
opportunities to meet exact situations resulting from
amendments, are intended for promoting the ends of
justice and no for defeating them. Even if a party or its
counsel is inefficient in setting out its case initially the

2 [L.R.]18 C.P. 107
24 (1962) 2 Al ER 24
?5(1962) 1 Al ER 303
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shortcoming can certainly be removed generally by
appropriate steps taken by a party which must no
doubt pay costs for the inconvenience or expense
caused to the other side from its omissions. The error
is not incapable of being rectified so long as remedial
steps do not unjustifiably injure rights accrued.”
(Emphasis supplied)

Rajesh Kumar Aggarwal®

“15. The object of the rule is that the courts should try the
merits of the case that come before them and should,
consequently, allow all amendments that may be necessary for
determining the real question in controversy between the
parties provided it does not cause injustice or prejudice to the
other side.

16.  Order 6 Rule 17 consists of two parts. Whereas the first
part is discretionary(may) and leaves it to the court to order
amendment of pleading. The second part is imperative (shall)
and enjoins the court to allow all amendments which are
necessary for the purpose of determining the real question in
controversy between the parties.

17.  In our view, since the cause of action arose during the
pendency of the suit proposed amendment ought to have been
granted because the basic structure of the suit has not
changed and that there was merely change in the nature of
relief claimed. We fail to understand if it is permissible for
the appellants to file an independent suit, why the same relief
which could be prayed for in the new suit cannot be permitted
to be incorporated in the pending suit.

18.  As discussed above, the real controversy test is the
basic or cardinal test and itis the primary duty of the court to
decide whether such an amendment is necessary to decide the
real dispute between the parties. If it is, the amendment will
be allowed; if it is not, the amendment will be refused. On the
contrary, the learned Judges of the High Court without
deciding whether such an amendment is necessary have
expressed certain opinions and entered into a discussion on
merits of the amendment. In cases like this, the court should
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also take notice of subsequent events in order to shorten the
litigation, to preserve and safeguard the rights of both parties
and to subserve the ends of justice. It is settled by a catena of
decisions of this Court that the rule of amendment is
essentially a rule of justice, equity and good conscience and
the power of amendment should be exercised in the larger
interest of doing full and complete justice to the parties before
the court.

19. While considering whether an application for amendment
should or should not be allowed, the court should not go into
the correctness or falsity of the case in the amendment.
Likewise, it should not record a finding on the merits of the
amendment and the merits of the amendment sought to be
incorporated by way of amendment are not to be adjudged at
the stage of allowing the prayer for amendment. This cardinal
principle has not been followed by the High Court in the
instant case.”

The takeaway

46. It would be appropriate, as the issue arises in case after case, to
distil, from the above decisions, the defining principles governing
exercise of jurisdiction under Order VI Rule 17 of the CPC (where the

prayer for amendment is made prior to commencement of trial):

(1)  Ordinarily, the Court is required to be liberal while
dealing with a prayer for amendment. Prayers for amendment
of written statements are required to be treated even more

liberally than prayers for amendment of plaints.

(i1)) Where the Court finds that declining the prayer for

amendment would result in the applicant suffering irreparable
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loss or injury, the amendment should be allowed. Qua the
opposite party who opposes the amendment, the Court is
required to examine whether the amendment would result in

irreversible injustice; else, it should be allowed.

(111) There is no absolute bar to allowing an amendment which
introduces a cause of action which is, by then, barred by time.
While, ordinarily, such an amendment would be refused, the
matter ultimately rests with the discretion of the Court and, if
the amendment is found necessary in the interests of justice, it
would be allowed. The fact that the amendment introduces a
relief which, by then, is barred by time is, therefore, merely a

consideration to be borne in mind by the Court.

(iv) The ultimate consideration has to be subserving of the

cause of justice and avoiding multiplicity of litigation.

(v)  All amendments are mandatorily required to be allowed
which

(a)  do not work injustice to the other side, and

(b) are necessary for determining the real questions in

controversy between the parties.

It must be remembered, in this context, that Courts are
ultimately required to adjudicate on the merits of the cases that

come before them.
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(vi) If an amendment is sought to correct an inefficiency in
originally stating the case, it should be allowed. Such an error
should be permitted to be rectified by amendment, so long it is
not fraudulent, and the remedial steps taken in that regard do

not unjustifiably injure accrued rights.

(vil) All amendments which are necessary to determine the

real issue in controversy in the suit, should be allowed.

(viii)) Amendments which alter or substitute the cause of action

originally pleaded should not be allowed.

(ix) Amendments which seek to negate admissions of fact, or
which are mutually destructive therewith, should not be
allowed. On the other hand, inconsistent pleas and alternative

reliefs can be permitted to be introduced by amendment.

(x)  An amendment which does not set up a new case, or
introduce a new cause of action, but merely amounts to
incorporating a different or additional approach to the same

facts, should be allowed, even after expiry of limitation.

(xi) The expression “cause of action”, in this context, does not
mean “every fact which it is material to prove to entitle the

plaintifft to succeed”, which is its normally understood
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connotation. It only means a new claim made on a new basis
constituting new facts. The word “new case” has to be

understood as meaning “new set of ideas”.

(xi1) An amendment which seeks to introduce an additional
relief, the factual basis for which already exists in the plaint as

originally filed, should be allowed.

(xii1)) An amendment which merely adds to the facts already

pleaded should be allowed.

(xiv) Courts should not adopt a hypertechnical approach while
dealing with prayers for amendment of pleadings.
Technicalities of law should not be allowed to hamper

administration of justice.

(xv) In this context, the Court should bear in mind the fact that
its objective should be adjudicating and deciding on the
competing and conflicting rights of parties, and not punishing

parties for their mistakes.

(xvi) If a new cause of action arises during the pendency of a
suit, and the plaintiff would be entitled to file a fresh suit based
thereon, the plaintiff should be allowed to amend the existing
suit and introduce the claim by amendment. Events subsequent

to the filing of the suit have, therefore, also to be borne in mind
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by the Court.

(xvil) The Court examining a plea of amendment is not
concerned with the correctness, falsity, or merits of the case that
the amendment seeks to set up. The Court should not,
therefore, record any findings on the merits of the amendment,

or the stand that is sought to be canvassed thereby.

47. There is no difference, whatsoever, in the body of the plaint as
originally filed or as it exists today. The only change made, at the cost
of repetition yet again, is in the name of the proprietor of the petitioner

proprietorship as it finds place in the memo of parties.

48. Apart from the fact that the amendment does not result in
introducing a claim which is barred by time, even on that aspect, as
laid down by the Supreme Court, the law now advocates a very liberal
approach. Though it is hardly necessary to enter into that aspect in the
context of the dispute in the present case, where the aspect of
limitation is arguable, the Supreme Court has held that even a claim
which appears to be time barred can be introduced by way of
amendment. Having said that, in the present case, no such occasion
arises, as the only change that was sought, was to correct the name of
proprietor of the defendant proprietorship firm in the memo of parties

in the plaint.

49. Mr. Mohit Kumar also sought to contend that the present case

attracts the proviso to Order VI Rule 17 of the CPC, in which context,
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he relied, as already noted, on Kailash® and Ajendraprasadji N.

Pande’.

50. Kailash’ was a case which involved filing of a written statement
in election proceedings. Para 13 of the decision merely notes that, “in
a civil suit, the trial begins when issues are framed and the case is set
down for recording of evidence. Read in the context of the dispute in
Kailash’, it is clear that the said observation is, at the highest, obiter
dicta. The law, no doubt, recognizes that even obiter dicta of the
Supreme Court is binding on all Courts hierarchically below the
Supreme Court. Ajendraprasadji N. Pande’, rendered by a Bench of
two Hon’ble Judges of the Supreme Court, has merely reproduced the

. . . A 2
aforesaid observation in Kailash”.

51. The actual legal position regarding commencement of trial, vis-
a-vis the proviso to Order VI Rule 17 of the CPC, stands clarified by

the following passages from Mohinder Kumar Mehra v. Roop Rani
Mehra*®:

“17. Although Order 6 Rule 17 permits amendment in the
pleadings “at any stage of the proceedings”, but a limitation
has been engrafted by means of proviso to the effect that no
application for amendment shall be allowed after the trial is
commenced. Reserving the court's jurisdiction to order for
permitting the party to amend pleading on being satisfied that
in spite of due diligence the parties could not have raised the
matter before the commencement of trial. In a suit when trial
commences? Order 18 CPC deals with “hearing of the suit
and examination of witnesses”. Issues are framed under Order
14. At the first hearing of the suit, the court after reading the
plaint and written statement and after examination under Rule

26 (2018) 2 SCC 132
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1 of Order 14 is to frame issues. Order 15 deals with “disposal
of the suit at the first hearing”, when it appears that the parties
are not in issue of any question of law or a fact. After issues
are framed and case is fixed for hearing and the party having
right to begin is to produce his evidence, the trial of suit
commences.

18.  This Court in Vidyabai v. Padmalatha®’, held that
filing of an affidavit in lieu of examination-in-chief of the
witnesses amounts to commencement of proceedings. In para
11 of the judgment, the following has been held: (SCC p. 413)

“l1. From the order passed by the learned trial
Judge, it is evident that the respondents had not been
able to fulfil the said precondition. The question,
therefore, which arises for consideration is as to
whether the trial had commenced or not. In our
opinion, it did. The date on which the issues are
framed is the date of first hearing. Provisions of the
Code of Civil Procedure envisage taking of various
steps at different stages of the proceeding. Filing of an
affidavit in lieu of examination-in-chief of the witness,
in our opinion, would amount to “commencement of

2% 9

proceeding”.

19.  Coming to the facts of the present case, it is clear from
the record that issues were framed on 17-5-2010 and case was
fixed for recording of evidence of the plaintiff on 10-8-2010.
The plaintiff did not produce the evidence and took
adjournment and in the meantime filed an application under
Order VI Rule 16 or 17 on 17-1-2011. Thereafter the Court on
26-7-2011 has granted four weeks' time as the last opportunity
to file the examination-in-chief. It is useful to quote para 4 of
the order, which is to the following effect:

“q, In view of the above, it is directed as follows:

(1) Having regard to the delay which has ensued,
subject to the plaintiff paying costs of Rs. 5000, each
to the contesting Defendants 1 and 5 within a period of
one week, the plaintiff is permitted four weeks' time as

%7 (2009) 2 SCC 409
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a last opportunity to file the examination-in-chief of
his witnesses on affidavit.

(i1))  The matter shall be listed before the Joint
Registrar for recording of plaintiff's evidence on 29-8-
2011.

(iii) The case shall be listed before the Court for
direction on 18-1-2012.

(iv)  Needless to say in case IA No. 1001 of 2011 is
allowed, appropriate orders for evidence of the
plaintiff would be made.”

20.  Thus, technically trial commenced when the date was
fixed for leading evidence by the plaintiff but actually the
amendment application was filed before the evidence was led
by the plaintiff. The parties led evidence after the amendment
application was filed. In this context, it is necessary to notice
the order of the High Court dated 14-2-2014, which records
that evidence of both the parties have been concluded. Most
important fact to be noticed in the order is that the Court
recorded the statement of the plaintiff's counsel that parties
have led evidence in view of the amendment sought in the
plaint. The order dated 14-2-2014 is to the following effect:

“The evidence of both the parties has been concluded.
The matter has been listed for final disposal. The
learned counsel for the plaintiff has pointed out the
order dated 26-7-2011 wherein observation was made
that in case IA No. 1001 of 2011 under Order VI Rule
17 CPC for amendment of the plaint is allowed,
appropriate order for evidence of the plaintiff would be
made. As a matter of fact, the plaintiff's counsel stated
that the parties have also led evidence in view of
amendment sought in the plaint and the same covered
in the evidence produced by the parties. The
defendants, however, alleged that the said amendment
was unnecessary and was opposed by the defendants
and issue involved in the said circumstances be
considered at the time of final hearing of suit as
Defendant 1 is more than 85 year old lady, the suit
itself be decided.
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List this matter in the category of short cause on 22-5-
2014....”

kskeskocksk

22.  The proviso to Order 6 Rule 17 CPC prohibited
entertainment of amendment application after commencement
of the trial with the object and purpose that once parties
proceed with the leading of evidence, no new pleading be
permitted to be introduced. The present is a case where
actually before parties could lead evidence, the amendment
application has been filed and from the order dated 14-2-
2014, it is clear that the plaintiff's case is that parties have led
evidence even on the amended pleadings and the plaintiff's
case was that in view of the fact that the parties led evidence
on amended pleadings, the allowing of the amendment was a
mere formality. The defendant in no manner can be said to be
prejudiced by the amendments since the plaintiff led his
evidence on amended pleadings also as claimed by him.”
(Emphasis supplied)

52. The position in law as enunciated in the afore extracted
passages from Mohinder Kumar Mehra®® is interesting. The Supreme
Court noted, clearly and with no equivocation whatsoever, that, in
Vidyabai”’, it had been held that “filing of an affidavit in view of
examination-in-chief of the witnesses amounts to commencement of
proceedings”. (Though the Supreme Court has used the phrase
“commencement of proceedings”, one may regard the Supreme Court
as having meant “commencement of trial”, as the enunciation was
with relation to the proviso to Order VI Rule 17 of the CPC.) Having
thus noted the position in law, as enunciated in Vidyabai’” regarding
commencement of trial, the Supreme Court went on to observe, with
respect to the facts before it, that “technically trial commenced when

the date was fixed for leading evidence”. There appears, therefore, to
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be some discordance between Vidyabai’’ and Mohinder Kumar
Mehra®® with respect to the date when the trial could be said to
commence, as Vidyabai’’ held that trial commenced on the date when
the affidavit in evidence was filed, wherecas Mohinder Kumar
Mehra®® held that, “technically”, trial commenced when a date was
fixed for leading evidence. However, this slight discordance, if any,
need not concern us as, even in Mohinder Kumar Mehra26, the
Supreme Court held that the application for amendment, filed before
evidence was actually led by the plaintiff, would not be hit by the
proviso to Order VI Rule 17 of the CPC. The relevant date for
applying the proviso to Order VI Rule 17 would, as per Mohinder

Kumar Mehra26, therefore, be the date when the plaintiff led evidence.

53. The first step in leading of evidence is either production of the
witness for examination or, at the very least, filing of the affidavit-in-
evidence of the witness by the party who is required, by the Court, to
lead evidence in the first instance; generally, the plaintiff. Whether
one applies Vidyabai’’, therefore, or Mohinder Kumar Mehra’®, the
trial could not be stated to have commenced, for the purpose of
applicability of the proviso to Order VI Rule 17 of the CPC, before the
affidavit-in-evidence of the plaintiff is filed even if, prior thereto, the

Court has directed filing of affidavit-in-evidence by a particular date.

54. Even if one were to go by the observations in Kailash’, on
which Mr. Mohit Kumar seeks to place reliance, the judgment cannot,
in my opinion, be of any assistance to his client. What the Supreme

Court has said in Kailash, as reiterated in Ajendraprasadji N. Pande’,
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1s that, “in a civil suit, the trial begins when issues are framed and the
case is set down for recording of evidence”. Admittedly, the suit from
which the present proceedings have emanated is a commercial suit. It
is, therefore, governed by the Commercial Courts Act, 2015. The
order dated 1* December 2021, whereby issues were framed, directed
that the case be set up for case management hearing on 20" January
2022. Case management hearing, in commercial suits is, as Mr. Mohit
Kumar correctly submits, governed by Order XV(A) of the CPC as
amended by the Commercial Courts Act. Order XV(A) Rule 2 of the
CPC clearly states that in a case management hearing, after hearing
the parties, and once it finds that there are issues of fact and law which
require to be tried, the Court may pass an order fixing the dates on
which the evidence of the witnesses of the parties is to be recorded.
That exercise, Mr. Mohit Kumar, candidly acknowledges, is yet to
take place. No date of hearing on which evidence of witnesses is to be
recorded, has been fixed by the learned Commercial Court under
Order XV(A) Rule 2(D) of the CPC as amended by the Commercial
Courts Act.

55. That being so, even going by the observations in Kailash’, on
which Mr. Mohit Kumar places reliance, the case having not been set
down for recording of evidence till the date when the application
under Order VI Rule 17 of the CPC came to be filed by the

respondent, it cannot be said that trial had begun.

56. The submission of Mr. Mohit Kumar, that the fact of the present

case attracted the proviso to Order VI Rule 17 of the CPC is,
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therefore, rejected.

Conclusion

57. There is, therefore, no reason whatsoever for this Court to
interfere with the impugned order which merely allows the prayer of
the respondent to substitute the petitioner Amit Bansal in place of
Tarun Sehgal, as the proprietor of the defendant firm RPP, in the
Memo of Parties accompanying the suit filed by the respondent.
Indeed, the amendment allowed was so innocuous that the Court need
hardly enter into the issue of whether, while filing the suit the
petitioner was actually aware that Amit Bansal, and not Tarun Sehgal,
was the proprietor of RPP. As the learned Commercial Court has
correctly held, there was no reason for the petitioner to implead a
wrong proprietor. At the highest, it could be treated as an inadvertent
or, perhaps, even a negligent omission which, given the fact that
proviso to Order VI Rule 17 of the CPC is not applicable and given
the expansive scope of Order VI Rule 17 of the CPC as adumbrated by
the Supreme Court in the decisions cited hereinabove, could not act as
a factor inhibiting the prayer, of the respondent, for being permitted to

amend the Memo of Parties.

58. The impugned order does not, therefore, call for interference,

least of all under Article 227 of the Constitution of India.

59. This petition is manifestly vexatious. A simple prayer for

correction of the name of the proprietor in the Memo of Parties
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accompanying the suit filed by the respondent was not only
strenuously opposed, but has thereafter been carried to this Court by

means of the present petition.

60. Accordingly, this petition is dismissed with costs of ¥ 50,000/-,
to be paid by the petitioner by way of a crossed cheque favouring the
Delhi High Court Legal Services Committee, to be deposited with the

Registry of this Court within a period of four weeks from today.

61. Miscellaneous applications are also disposed of.

C.HARI SHANKAR, J
SEPTEMBER 14, 2022
r.bararia
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