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VIRENDER KUMAR .. Petitioner
Through:  Mr.Gaurav Singh, Ms.Vani and
Mr.Raj Tripathi, Advs.
Versus

REKHA BHAYANA ... Respondent
Through: Mr. Nitya Sharma and Mr.
Rajat Sharma, Advs.

CORAM:

HON'BLE MR. JUSTICE C. HARI SHANKAR

JUDGMENT (ORAL)
% 25.08.2022

1. The impugned order dated 19" July 2022, passed by the learned
District Judge (Commercial Court) (“the learned Commercial Court™)
in CS DJ 452/2018 (Rekha Bhayana v. Virender Kumar) adjudicates
an application filed by the petitioner under Order VII Rule 11 of the
Code of Civil Procedure, 1908 (CPC), seeking rejection of CS DJ
452/2018, instituted by the respondent against the petitioner, on the
ground that the suit was a commercial suit and had been filed as a non-

commercial suit.

2. Mr. Nitya Sharma, learned Counsel for the respondent, does not
dispute the fact that the suit was indeed a commercial suit and that it

had been filed as a non-commercial suit.
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3. The petitioner had, before the learned Commercial Court,
placed reliance on Ambalal Sarabhai Enterprises Ltd. v.
K.S.Infraspace LLP and Anr.', to contend that a commercial suit filed
as a non-commercial suit has necessarily to be returned to the plaintiff
for filing it as a commercial suit, under Order VII Rule 10 of the CPC
(though the application was filed under Order VII Rule 11) and could

not be transferred.

4. This submission has been negated by the learned Commercial
Court. In so doing, the learned Commercial Court has relied on (a)
Circular dated 17" February 2020, issued by the learned Principal
District Judge (Rohini) pursuant to minutes of meeting of the State
Court Management System Committee held on 4" February 2020, (ii)
Circular dated 24™ August 2021 issued by the learned Pr. DSJ (North-
West District) Rohini, (iii) order dated 14™ September 2021 passed by
a learned Single Judge of this Court in Hari Singh v. M.S.
Superhouse Ltd? and (iv) Section 15(2) of the Commercial Courts
Act.

S. Insofar as the decision in Ambalal Sarabhai Enterprises.’ is
concerned, the learned Commercial Court has sought to distinguish the
decision on the ground that it involved a non-commercial suit which
was filed as a commercial suit, and not a commercial suit filed as a

non-commercial suit.

1(2020) 15 SCC 585
22021 SCC OnLine Del 4385
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6. To my mind, the reasoning of the learned Commercial Court

does not commend itself to acceptance.

7. Addressing first the reliance, placed by the learned Commercial
Court on Section 15(2) of the Commercial Courts Act. Section 15 of

the Commercial Courts Act read thus:

“15. Transfer of pending cases

(1) All suits and applications, including applications
under the Arbitration and Conciliation Act, 1996 (26 of
1996), relating to a commercial dispute of a Specified
Value pending in a High Court where a Commercial
Division has been constituted, shall be transferred to the
Commercial Division.

(2) All suits and applications, including applications
under the Arbitration and Conciliation Act, 1996 (26 of
1996), relating to a commercial dispute of a Specified
Value pending in any civil court in any district or area in
respect of which a Commercial Court has been
constituted, shall be transferred to such Commercial
Court:

Provided that no suit or application where the final
judgment has been reserved by the Court prior to the
constitution of the Commercial Division or the
Commercial Court shall be transferred either under sub-
section (1) or sub-section (2).

(3) Where any suit or application, including an
application under the Arbitration and Conciliation Act,
1996 (26 of 1996), relating to a commercial dispute of
Specified Value shall stand transferred to the
Commercial Division or Commercial Court under sub-
section (1) or sub-section (2), the provisions of this Act
shall apply to those procedures that were not complete at
the time of transfer.
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(4) The Commercial Division or Commercial Court, as
the case may be, may hold case management hearings in
respect of such transferred suit or application in order to
prescribe new timelines or issue such further directions
as may be necessary for a speedy and efficacious
disposal of such suit or application in accordance '[with
Order XV-A] of the Code of Civil Procedure, 1908 (5 of
1908):

Provided that the proviso to sub-rule (1) of Rule 1 of
Order V of the Code of Civil Procedure, 1908 (5 of
1908) shall not apply to such transferred suit or
application and the court may, in its discretion, prescribe

a new time period within which the written statement
shall be filed.

(5) In the event that such suit or application is not
transferred in the manner specified in sub-section (1),
sub-section (2) or sub-section (3), the Commercial
Appellate Division of the High Court may, on the
application of any of the parties to the suit, withdraw
such suit or application from the court before which it is
pending and transfer the same for trial or disposal to the
Commercial Division or Commercial Court, as the case
may be, having territorial jurisdiction over such suit, and
such order of transfer shall be final and binding.”

8. Section 15(2) of the CPC states that all suits and applications,
including applications under the Arbitration and Conciliation Act,
1996, relating to a commercial dispute of Specified Value pending in
a Court where a Commercial Division has been constituted, shall be

transferred to the Commercial Division.

9. The implication of the words “pending”, as used in this section
is readily understood by referring not only to sub-section (2) of
Section 15 but also to the other sub-sections of the said Section. Seen

in conjunction with the expression “has been constituted”, as
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employed in Section 15(2), it is clear that the intent of the legislature,
in enacting the said provision is to cover all commercial suits, filed as
non-commercial suits before the Civil Court in any district or area in
respect of which a Commercial Court “has been constituted” on the
date when the Commercial Courts Act came into force and was,

therefore, “pending” on the said date.

10. It cannot be treated as a provision which can apply in futuro for
all times to come, so as to permit litigants to file commercial suits
before the Civil Court and have the suit transferred to the Commercial

Court.

11. There is a clear difference in protocol between commercial suits
and non-commercial suits. Commercial suits follow their own distinct
procedure, and are subjected to much greater rigour than non-
commercial suits. A commercial suit has its own distinct format,
which involves, inter alia, the requirement of filing a Statement of

Truth both with the plaint as well as with the written statement.

12.  Various provisions of the CPC, including Section 26, Section
35, Section 35-A, have been amended by the Commercial Courts Act
to cater to commercial suits. It would, therefore, be counter-
productive to permit commercial suits, which have not been filed
following the protocol prescribed in, or in the format prescribed by,
the Commercial Courts Act, to be transferred to the Commercial Court

as a matter of course.
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13.  Order VII Rule 10 of the CPC specifically envisages return of a
plaint instituted before a Court other than the Court before which it
should have been instituted. Sub-rule (1) of Order VII Rule 10 reads

thus:

“10. Return of plaint.- (1) Subject to the provisions of rule
10A, the plaint shall at any stage of the suit be returned to be
presented to the Court in which the suit should have been
instituted.

Explanation.— For the removal of doubts, it is hereby
declared that a Court of appeal or revision may direct, after
setting aside the decree passed in a suit, the return of the
plaint under this sub-rule.”

14. Commercial Courts are different from non-Commercial Courts.
If a commercial suit is instituted before a Civil Court, it is, clearly,
instituted before a Court other than the Court before which it should
have been instituted. Order VII Rule 10 (1), in such circumstances,
directly comes into play and requires the suit to be returned to the
plaintiff to be instituted before the appropriate Court, i.e., the

Commercial Court.

15. In this regard, I am unable to subscribe to the interpretation
placed by the learned Commercial Court on the decision of the

Supreme Court in Ambalal Sarabhai Enterprises’.

16. No doubt, that Ambalal Sarabhai Enterprises involved an
instance where a non-commercial suit had been filed before the
Commercial Court. The High Court of Gujarat returned the suit to the

plaintiff, under Order VII Rule 10, to be presented before the Civil
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Court. The Supreme Court affirmed and approved this course of
action. Once such a course of action stands approved by the Supreme
Court, it amounts to a declaration of the law under Article 141 of the
Constitution of India, to the effect that, in similar cases, a similar

course of action is required to be adopted.

17. It is trite that, where an action is required to be performed in a
particular manner, it has to be performed in that manner alone and all

other modes of performing the action ipso facto stand foreclosed’.

18. Ambalal Sarabhai Enterprises Ltd.', in my view, cannot be
distinguished merely on the ground that the said case involved an
instance in which a non-commercial suit had been filed before the
Commercial Court. The principle that, in such a case, the plaint is
required to be returned to the plaintiff to be re-presented before a
competent forum, in my view, would apply equally, where a

commercial suit is instituted before a Civil Court.

19. Insofar as the administrative circulars on which the learned
Commercial Court has placed reliance are concerned, they cannot,
quite obviously, cannot claim precedence over either the provision of
the CPC or the judgment of the Supreme Court in Ambalal Sarabhai

Enterprises.

20. I have already taken a view similar to the view expressed in the

order passed today in my earlier decisions in

3 Refer: Nazir Ahmed v. The King Emperor, (1936) 38 Bom LR 987; Taylor v. Taylor, (1875)
1 Ch. D. 426; State of Uttar Pradesh v. Singhara Singh , (1964) 4 SCR 485
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Sanjay agarwal v. Hemant Sharma, CM(M) 749/2022, Shree Sai
Sales Through Its Proprietor/Authorized Representative v. Shri
Shyam Collection Through Its Proprietor, CM(M) 693/2022.

21. In view of the aforesaid, the impugned order dated 19™ July
2022, passed by the learned Commercial Court in CS DJ 452/2018

(Rekha Bhayana v. Virender Kumar) is quashed and set aside.

22. However, I deem it appropriate not to reject the plaint filed by
the respondent under Order VII Rule 11 of the CPC, but to direct that
the plaint be returned to the respondent so that it could be instituted

before the appropriate forum.

23. The present petition stands allowed in the aforesaid terms, with

no order as to costs.

24. In order to avoid any confusion, it is clarified that once the
plaint is returned to the respondent, he would be entitled to institute
the same plaint albeit in the form and following the procedure
prescribed by the Commercial Courts Act before the competent

commercial court.

25. Dasti.
C. HARI SHANKAR, J
AUGUST 25, 2022
dsn
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