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* IN  THE  HIGH  COURT  OF  DELHI  AT  NEW  DELHI 

%      Date of Decision: 17.08.2022 

+  FAO (COMM) 116/2022 & CM APPL. 34735/2022  
 DEVARPAN FOODS PRIVATE LIMITED  ..... Appellant 

Through: Mr. Neeraj Malhotra, Sr. Adv. with 
Mr. Satish Kumar, Mr. Umesh 
Mishra, Mr. Vishal Patel, Mr. Nimish 
Kumar & Mr. Nishant Matta, Advs. 

    versus 
 SUKHWANT SINGH  & ORS.    ..... Respondents 

Through: Mr. N. Mahabir & Mr. P.C. Arya, 
Advs. 

 CORAM: 
 HON'BLE MR. JUSTICE VIBHU BAKHRU 
 HON'BLE MR. JUSTICE AMIT MAHAJAN 

    O R D E R 
%    17.08.2022 

 

VIBHU BAKHRU, J. (ORAL) 

  

1. This is an application filed by the appellant seeking condonation of 

delay of 115 days in filing the present appeal. 

CM APPL.  34736/2022 (for condonation of delay) 

2. The learned counsel appearing for the respondents fairly states that 

part of the delay would be covered by the blanket orders passed by the 

Supreme Court in Re: Cognizance for Extension of Limitation: Suo Motu 

Writ Petition (Civil) No.3/2021. 

3. He also states that he has no objection if the delay is condoned. 

4. In view of the above, the application is allowed. 
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5. The appellant has filed the present appeal impugning an order dated 

31.01.2022, whereby the learned Commercial Court has partly allowed the 

application filed by the respondents (defendants) under Order VII Rules 10 

and 11 of the Code of Civil Procedure, 1908 (hereafter ‘the CPC’).  

FAO (COMM) 116/2022 & CM APPL. 34735/2022 

6. The learned Commercial Court accepted that it had no jurisdiction to 

entertain a suit for relief of passing off on a finding that no part of a cause of 

such action had arisen within the territorial jurisdiction of the court.   

7. The appellant (plaintiff) had filed a suit under Sections 134 and 135 

read with Section 27(2) of the Trademarks Act, 1999 as well as under 

Section 51 of the Indian Copyright Act, 1957, inter alia, for permanent 

injunction, restraining, passing off, infringement of copyright, rendition of 

accounts, damages etc. against the respondents (defendants).   

8. The appellant claims that it is, inter alia, engaged in the business of 

distribution, trading and marketing of snacks, sweets and namkeens under 

the trademark . The appellant had also applied for registration 

of the trademark DEVARPAN under various classes.  However, the 

respondents have opposed the same. 

9. The appellant had also applied for the artistic work DEVARPAN 

under the Copyright Act, 1957 and claims that the same was registered in its 

favour, under Registration No. A-15308/2019.   

10. The appellant alleges that the respondents (arrayed as defendants in 

the suit) have dishonestly adopted a deceptively similar trademark “DEV-

ARPA (Device)”, which is deceptively similar to the trademark used by the 

appellant (plaintiff).   

11. The appellant’s registered office is located within the territorial 
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jurisdiction of the learned Commercial Court. In its plaint, the appellant 

(plaintiff) had also alleged that the respondents (defendants) were selling 

their goods under the deceptively similar trademark in various markets, 

which are located within the territorial jurisdiction of the learned 

Commercial Court.   

12. The learned Commercial Court accepted that an action for 

infringement of copyright would be maintainable as the appellant (plaintiff) 

was entitled to file such a suit before a court exercising jurisdiction in 

respect of the area where its registered office is located. However, the court 

did not accept that any cause of action for passing off had arisen within the 

territorial jurisdiction of the court. This was, principally, for the reason that 

the appellant (plaintiff) had not produced any material to substantiate its 

allegations that the respondents (defendants) were selling the goods within 

the territorial jurisdiction of the court.   

13. Accordingly, the learned Commercial Court directed the appellant 

(plaintiff) to amend the plaint to restrict the action in respect of infringement 

of copyright and permitted the appellant (plaintiff) to file a separate suit for 

passing off in a court where cause of action in respect of such a relief had 

arisen.  

14. The principal question that arises for consideration is whether the 

plaint discloses that the cause of action has arisen within the territorial 

jurisdiction of the learned Commercial Court.  

15. In this regard, Paragraph 41 of the plaint is relevant and is reproduced 

as under:  

“41. That this Hon'ble Court has the territorial jurisdiction to 
try and adjudicate the present suit. The defendants is offering 

This is a digitally signed Judgement.

NEUTRAL CITATION NO: 2022/DHC/003170



 

  

FAO (COMM) 116/2022  Page 4 of 11 

 

to sell and are distributing and supplying their impugned goods 
bearing the impugned mark to the dealers and distributors in 
the markets of inter alia Shahdara District i.e. in Shahdara, 
Vivek Vihar, Anand Vihar, GTB Enclave, Farsh Bazar, Harsh 
Vihar, Nand Nagari, Jyoti Nagar, Welcome, Jagat Puri, 
Jafrabad, Madhu Vihar, Seemapuri, M.S. Park, etc. The 
defendants are carrying out the impugned activities 
clandestinely and surreptitiously thereby committing the 
impugned acts of passing off within the jurisdiction of this 
Hon’ble Court by selling and soliciting trade, distribution and 
marketing networks in relation to the impugned goods under 
the impugned trade mark in Shahdara District market. Further, 
the defendants have all the intention to sell the products in the 
market. Hence, a part of cause of action arose within the 
territorial jurisdiction of this Hon’ble Court thereby this 
Hon’ble Court has jurisdiction to entertain and try and 
adjudicate the present suit under Section 20 of the Code of 
Civil Procedure. The defendants offers, advertise, and sell their 
impugned products within the jurisdiction of this Hon’ble 
Court and the wrong is done within the local limits of this 
Hon’ble Court and therefore, this Hon’ble Court also has 
jurisdiction to entertain and try the suit under the provision of 
Section 19 of the Code of Civil Procedure. This Hon’ble Court 
thus has the jurisdiction to try and adjudicate the suit. Further, 
The plaintiff is having their distributor and stockiest in 
Shahdara District and are selling the goods under the 
trademark DEVARPAN in Shahdara, Vivek Vihar, Anand 
Vihar, GTB Enclave, Farsh Bazar, Harsh Vihar, Nand Nagari, 
Jyoti Nagar, Welcome, Jagat Puri, Jafrabad, Madhu Vihar, 
Seemapuri, M.S. Park, etc. Infact, the Plaintiff has its 
registered office at D-6, Vivek Vihar, Shahdara, Delhi - 
110092 and supplies goods under the trademarks 
DEVARPAN. The Plaintiff goods are sold inter alia at 
Shahdara, Vivek Vihar, Anand Vihar, GTB Enclave, Farsh 
Bazar, Harsh Vihar, Nand Nagari, Jyoti Nagar, Welcome, 
Jagat Puri, Jafrabad, Madhu Vihar, Seemapuri, M.S. Park, etc. 
which is within the jurisdiction of this Hon'ble Court. The 
plaintiff has tremendous goodwill and reputation in its said 
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trademark within the jurisdiction of this Hon’ble Court on 
account of voluminous sales and distribution. The Plaintiff 
actually and voluntarily resides and carries on business and 
works for gain within the jurisdiction of this Hon’ble Court 
and therefore the Hon’ble Court has a jurisdiction to try and 
adjudicate the present suit by virtue of Section 62 (2) of the 
Copyright Act, 1957.  
Thus, this Hon’ble Court has jurisdiction to entertain and try 
the present suit under Section 19, 20 of the Code of Civil 
Procedure and under Section 62 (2)) of the Copyright Act, 
1957 as the plaintiff is carrying on the business within the 
jurisdiction of this Hon’ble Court. This Hon’ble Court thus has 
the jurisdiction to try and adjudicate the suit.”  

 

16. The learned Commercial Court held that the pleadings were made in a 

mechanical manner and a bald statement that the respondents (defendants) 

were distributing and selling goods under an infringing mark in various 

markets within its territorial jurisdiction was insufficient for maintaining the 

action for passing off. 

17. The learned Commercial Court reasoned that the appellant (plaintiff) 

had not disclosed any specific instances of sale of goods or produced any 

documents to evidence that the goods had been sold in various markets, as 

pleaded; therefore, the court would not have the territorial jurisdiction to 

entertain the suit. 

18. This Court is of the view that the learned Commercial Court has fallen 

in error in reaching the conclusion that it did. 

19. It is trite law that the question regarding jurisdiction at the threshold 

stage of Order VII Rule 10 of the CPC, must be decided on the demurrer; 

that is, by accepting all statements made in the plaint as correct. 

20. In Exphar Sa and Anr. v. Eupharma Laboratories Ltd. and Anr.: 
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(2004) 3 SCC 688, the Supreme Court observed as under:  

“9. Besides, when an objection to jurisdiction is raised by 
way of demurrer and not at the trial, the objection must 
proceed on the basis that the facts as pleaded by the initiator 
of the impugned proceedings are true. The submission in 
order to succeed must show that granted those facts the court 
does not have jurisdiction as a matter of law. In rejecting a 
plaint on the ground of jurisdiction, the Division Bench 
should have taken the allegations contained in the plaint to be 
correct...” 

 
21. In M/s RSPL Limited v. Mukesh Sharma & Anr.: 2016 SCC OnLine 

Del 4285, a Coordinate Bench of this Court, in a similar context, observed 

as under: 

“27. Coming back to the facts of the present case, the 
plaintiff/appellant in paragraph 36 set out the nature of the 
cause of action, namely, the defendants/respondents were 
engaged in providing services under the impugned trade name 
‘GHARI TRADEMARK COMPANY’. In paragraph 37 of the 
plaint, it has been averred, first of all, that this Court has the 
territorial jurisdiction to try and adjudicate the present suit. 
But, this by itself, would not be sufficient because merely 
quoting the words of a section or the ingredients of a provision 
like the chanting of a mantra would not amount to stating 
material facts as noted by the Supreme Court in Hari Shanker 

Jain (supra). The material facts would, inter alia, have to 
include positive statement of facts. In the present case, 
paragraph 37 of the plaint contains the positive statement of 
fact that the defendants are committing the impugned acts 
within the jurisdiction of this Court by ‘conducting, soliciting, 
rendering the impugned services under the impugned trade 
name’. Further statements are made in the very same 
paragraph that the plaintiff has its corporate office in Delhi and 
carries out its business activity in Delhi under its trade 
mark/label through its dealers/distributors located in Delhi. A 
specific averment has also been made that the plaintiff's 
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goodwill and reputation is being tarnished by the alleged 
activities of the defendants, particularly in North-East Delhi as 
also in other parts of the country and that the 
plaintiff/appellant's proprietary rights are being prejudicially 
affected in the Delhi area due to the said activities. While 
considering an application under Order 7 Rule 10 CPC, these  

statements would have to be taken as correct. This would mean that 
this Court would have jurisdiction to try and adjudicate the present 
suit by virtue of Section 134(2) of the Trade Marks Act, 1999 read 
with Section 20 CPC. The material fact that has been pleaded by the 
plaintiff is that the defendants/respondents are conducting, 
soliciting, rendering the impugned services under the trade name - 
GHARI TRADEMARK COMPANY - within the jurisdiction of 
this Court. In case the defendants/respondents deny this averment 
(as they have done in their written statement but, which cannot be 
looked into at the stage of Order 7 Rule 10 CPC), the issue would 
arise as to whether the respondents/defendants are conducting, 
soliciting, rendering the impugned services under the trade name-
GHARI TRADEMARK COMPANY-within the jurisdiction of this 
Court? Obviously, the onus of proof would lie on the 
appellant/plaintiff and at the stage of trial, evidence would have to 
be placed to substantiate this plea. But, at this stage, in our view, it 
is not necessary as Lord Denman, C.J. in Williams v. Wilcox 
(supra), to set out the subordinate facts which are the means of 
proving the material fact or the evidence to sustain the allegation 
contained in the material fact. We, therefore, do not agree with the 
view taken by the learned Single Judge that the plaint is bereft of 
any particulars with regard to territorial jurisdiction. We may 
observe that the learned Single Judge has also looked at the written 
statement and even at the replication in the course of arriving at his 
decision. This, in the context of an Order 7 Rule 10 CPC 
application, cannot be done as already pointed out by us above. 
Taking the objection of territorial jurisdiction raised in the Order 7 
Rule 10 CPC application, by way of a demurrer, as it must, the facts 
pleaded by the appellant/plaintiff must be taken to be true. 
Therefore, if we take the statement of the appellant/plaintiff in 
paragraph 37 to the effect that the defendants/respondents are 
committing the impugned acts within the jurisdiction of this Court 
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by conducting, soliciting, rendering the impugned services under 
the impugned trade name to be correct, then, it follows that this 
Court would have to proceed with the trial of the suit and cannot 
return the plaint under Order 7 Rule 10 CPC.”  

                (underlined for emphasis) 

   

22. Thus, for the purposes of an application under Order VII Rule 10 or 

11 of the CPC, it was necessary for the learned Commercial Court to accept 

the statements made in paragraph 41 of the plaint as correct.  

23. As is apparent from a plain reading of paragraph 41 of the plaint, the 

appellant (plaintiff) has averred that the respondents (defendants) were 

offering to sell and were distributing and supplying their goods bearing the 

impugned mark DEVARPAN in “markets of inter alia Shahdara District i.e. 

in Shahdara, Vivek Vihar, Anand Vihar, GTB Enclave, Farsh Bazar, Harsh 

Vihar, Nand Nagari, Jyoti Nagar, Welcome, Jagat Puri, Jafrabad, Madhu 

Vihar, Seemapuri, M.S. Park, etc.”  Concededly, if the said statement is 

accepted as correct, the learned Commercial Court would have the 

jurisdiction to entertain the suit for passing off. 

24. At this stage, it is not permissible for the court to qualitatively 

examine the merits of the said statement or to proceed on the basis that the 

appellant (plaintiff) would fail to establish the same. It is possible that the 

appellant (plaintiff) may not be able to substantiate the averments made in 

the plaint. However, at this stage, for the purpose of jurisdiction, the only 

question to be considered was whether the plaint had disclosed the cause of 

action within the territorial jurisdiction of the learned Commercial Court.  

Undisputedly, it did. 

25. In M/s Allied Blenders & Distillers Pvt. Ltd. v. Prag Distillery Pvt. 
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Ltd. and Anr.: 2017 SCC OnLine Del 7225, the Division Bench of this 

Court set aside an order of the learned Single Judge (Vibhu Bakhru J), 

allowing an application under Order VII Rule 10 of the CPC.  In that case, 

the plaintiff had filed the suit for restraining infringement of a trademark, 

copyright and passing off. The averments under the heading “cause of 

action” did not include any averment that the defendant was selling its 

products in the National Capital Territory of Delhi. It included a statement 

that the defendant was selling its products in the State of Andhra Pradesh.  

However, the plaintiff did aver in another paragraph (under the heading 

“Jurisdiction”) that it had a strong apprehension that the defendant would 

launch its offending products in Delhi. The learned Single Judge had 

considered the plaint as a whole and found that there was no foundation in 

the entire plaint for the averment that the cause of action had arisen within 

the territorial jurisdiction of the Court. On the principle that the plaint must 

be read as a whole, the application under Order VII Rule 10 of the CPC was 

allowed.   

26. The Division Bench, observed as under:  

 “10. If an application under Order VII Rule 10 of the Code is 
to be decided on the assumption that the averments made in 
the plaint are correct, then, it will have to be assumed that 
there is a reasonable apprehension that the defendants would 
sell their product in Delhi bearing the impugned mark and 
label….. 

 
 11. We are of the view that the learned single Judge fell in 

error when he took the view that although the appellant / 
plaintiff had averred that it had an apprehension that the 
defendants would sell their product in Delhi, the said 
apprehension was not substantiated by any material which 
would indicate a reasonable ground for the plaintiff to 
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apprehend the same. We may point out that substantiation of 
an averment in a plaint by other material would come later. 
At the stage of filing of the plaint, it is only the averment that 
has to be made with regard to a material fact. Substantiation 
is a part of evidence. 

 
 xxxx        xxxx              xxxx 
 
 13. In these circumstances, we are of the view that 

considering the plaint on a demurrer, it will have to be 
accepted, for the purposes of considering an application 
under Order VII Rule 10 of the Code that the averment of the 
plaintiff of the imminent and credible threat or apprehension 
that the defendants would launch the product in Delhi, is 
correct

27. It is important to mention that whilst for the purposes of an 

application under Order VII Rule 10 of the CPC, only the averments made 

in the plaint are to be considered; there is no such restriction in considering 

an application under Order XXXIX Rules 1 and 2 of the CPC. The issue 

regarding jurisdiction would be material while considering an application 

under Order XXXIX Rules 1 and 2 of the CPC.  Thus, although a suit cannot 

be rejected in view of the averments made in the plaint, it is open for the 

court to prima facie examine the quality of those averments including that 

regarding jurisdiction of the court to entertain the suit while deciding an 

application under Order XXXIX Rules 1 and 2 of the CPC. 

. If this be the case, then, surely a part of the cause of 
action has allegedly arisen in Delhi. But, this is only for the 
purposes of considering whether a plaint should be returned 
or not.” 

           [underlined for emphasis] 

28. In view of the above, on the anvil that the application under Order VII 

Rules 10 and 11 of the CPC is to be considered on a demurrer, the impugned 

order cannot be sustained.  The impugned order is, set aside. 
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29. The appeal is, accordingly, allowed. 

30. The parties are left to bear their own costs. 

31. It is clarified that the decision of this Court would not be construed as  

precluding the respondents (defendants) from raising the question of 

jurisdiction as a matter of trial.  This order is limited solely for considering 

whether the respondents’ (defendants) application under Order VII Rules 10 

and 11 of the CPC could be allowed, notwithstanding the averments made in 

paragraph 41 of the plaint.   

 

VIBHU BAKHRU, J 

 

 

AMIT MAHAJAN, J 

AUGUST 17, 2022 
“SS”/RK 
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