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JUDGMENT
% 26.09.2022

1. CS (Comm) 2718/2021 was instituted by the petitioner Anita
Chhabra, before the learned District Judge (Commercial Court) (“the
learned Commercial Court”) against the respondent Surender Kumar
for recovery of T 66 lakhs along with interest, as a commercial suit
under the Code of Civil Procedure, 1908 (CPC) as amended by the
Commercial Courts Act, 2015. As required by Order XI Rule 1(1) of

1. Disclosure and discovery of documents. —
(€9 Plaintiff shall file a list of all documents and photocopies of all documents, in its power,
possession, control or custody, pertaining to the suit, along with the plaint, including:
(a) Documents referred to and relied on by the plaintiff in the plaint;
(b) Documents relating to any matter in question in the proceedings, in the power,
possession, control or custody of the plaintiff, as on the date of filing the plaint,
irrespective of whether the same is in support of or adverse to the plaintiffs case;

() nothing in this rule shall apply to documents produced by plaintiffs and relevant
only —
(1) for the cross-examination of the defendant's witnesses, or
(i1) in answer to any case setup by the defendant subsequent to the filing
of the plaint, or
(iii) handed over to a witness merely to refresh his memory.
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the CPC, as amended by the Commercial Courts Act, the petitioner
filed, alongwith the plaint, on 27" July 2021, a list of the documents
on which the petitioner proposed to place reliance, along with copies

thereof.

2. Summons were issued in CS (Comm) 2718/2021, the petitioners
filed an application under Order VII Rule 14 of the CPC on 8"
September, 2021, seeking to place, on record, certain additional
documents which, according to the application, were a “necessary and
essential part of the suit”, but could not be filed with the plaint “due to
negligence on the part of the plaintiffs”. It was further averred, in the
application, that the documents were crucial to adjudicating the lis and
that no prejudice would be caused to the respondent if the documents
were permitted to be brought on record; whereas, the petitioners
would, else, be subjected to serious prejudice. As the suit was still at
the stage of issuance of summons, the application prayed that the

documents be permitted to be brought on record.

3. I may note even at this juncture, that, an application by a
plaintiff, to place on record additional documents in a commercial suit,
is required to be filed under sub-rule (4)2 (where the additional

documents are filed within 30 days of filing of the plaint) or (5)°

2 4) In case of urgent filings, the plaintiff may seek leave to rely on additional documents, as part of the
above declaration on oath and subject to grant of such leave by court, the plaintiff shall file such additional
documents in court, within thirty days of filing the suit, along with a declaration on oath that the plaintiff has
produced all documents in its power, possession, control or custody, pertaining to the facts and circumstances
of the proceedings initiated by the plaintiff and that the plaintiff does not have any other documents, in its
power, possession, control or custody.

3(5) The plaintiff shall not be allowed to rely on documents, which were in the plaintiff's power,
possession, control or custody and not disclosed along with plaint or within the extended period set out above,
save and except by leave of court and such leave shall be granted only upon the plaintiff establishing
reasonable cause for non-disclosure along with the plaint.

-
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(where the additional documents are filed more than 30 days after
filing of the plaint), and not under Order VII Rule 14 of the CPC. In
Sudhir Kumar @ S. Baliyan v. Vinay Kumar G.B.”, the Supreme
Court held, however, that an application for placing additional
documents on record in a commercial suit, even if filed under Order
VII Rule 14 of the CPC, could be treated as an application under
Order XI Rule 1(4) or (5) of the CPC. As such, the application filed
by the petitioners is treated as an application under Order XI Rule 1(4)
or (5) of the CPC.

4. The aforesaid application filed by the petitioners for taking
additional documents on record was dismissed by the learned
Commercial Court vide order dated 4™ December 2021. An
application, under Section 114 of the CPC, seeking review of the said
decision was also dismissed by the learned Commercial Court vide
order dated 8" April 2022. Both these orders are under challenge in
the present petition preferred under Article 227 of the Constitution of

India.

Impugned order dated 4" December 2021

5. The learned Commercial Court has, in the order dated 4"
December 2021, dismissed the petitioners’ application, observing that
(1) the documents were not contained in the list of documents filed
with the plaint, on which the petitioners sought to place reliance, (ii)

the petitioners were not seeking to contend that the documents were

42021 SCC OnLine 734
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not in their power and possession at the time when plaint was filed and
(i11) the application did not provide any reasonable cause for default,
on the part of the petitioners, in filing the said documents with the
plaint. Rather, observes the learned Commercial Court, the petitioners
had admitted, in their application, that the documents were not filed
with the plaint owing to the petitioners’ own negligence. In these
circumstances, the learned Commercial Court held that no case for
permitting the documents to be brought on record, within the meaning
of Order XI Rule 1 of the CPC as amended by the Commercial Courts
Act, existed. The application was, accordingly, dismissed with costs

of X'5,000/-.

Order dated 8" April 2022

6. In the order dated 8" April 2022, the learned Commercial Court
ruled, additionally, that the documents that the petitioners sought to
bring on record were not necessary for adjudicating the [lis. The
documents were copies of a Sale Deed and an affidavit dated 15"
October 1997. These documents, according to the petitioners, were
part of the chain of documents which established ownership of the suit
property. The learned Commercial Court held that the suit filed by the
petitioners did not seek specific performance or any declaration in
which the question of ownership was required to be decided. All that
the petitioners sought in the suit was refund of payment made to one
Guru Dutt Chhabra. The documents, therefore, it was held, were of no
consequence while adjudicating the present suit. Insofar as the

reasons for refusal to take the documents on record were concerned,
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the learned Commercial Court held that no ground for review of the
said reasons, as contained in the order dated 4™ December 2021,

existed.

7. For all these reasons, the learned Commercial Court rejected the

review application filed by the petitioners.

Rival contentions, analysis and findings

Statutory scheme of Order XI Rule 1(1)(4) and (5) of the CPC as
amended by the Commercial Courts Act

8. Before proceeding to the rival contentions advanced at the Bar,
one may refer to the statutory scheme contained in sub rules (1), (4)
and (5) of Order XI Rule 1 of the CPC, which deal with filing of
documents. Order XI Rule 1(1) requires a plaintiff to “file, along with
the plaint, a list of all documents in its power, possession, control or
custody and photocopies thereof”. The documents, therefore, are

required to accompany the plaint.

9. In the case of “urgent filing”, Order XI Rule 1(4) permits
additional documents to be filed by the plaintiff within 30 days of
filing of the suit, subject to grant of leave by the Court.

10. Documents, which have not been brought on record either under
sub rule (1) or sub rule (4) of Order XI Rule 1, i.e. documents which
have not been brought on record till the expiry of 30 days from the
filing of the suit, may be brought on record under Order XI Rule 1(5),

CM(M) 548/2022 Page 5 of 14

This is a digitally signed Judgement.



NEUTRAL CITATION NO: 2022/DHC/003873

subject to leave of the Court. Such leave, however, can be granted
only on the plaintiff establishing reasonable cause for non-disclosure

of the documents along with the plaint.

11. It may be noted that, though Order XI Rule 1(4) also envisages
bringing on record of additional documents not filed along with the
plaint, within 30 days of the filing of the plaint, and requires leave of
the Court to be obtained in that regard, it does not specifically require
the plaintiff, seeking such leave, to establish reasonable cause for non-
disclosure of the documents with the plaint. That is a requirement
restricted, in the case of the plaintiff, to Order XI Rule 1(5), in respect
of the documents which are sought to be brought on record beyond 30

days from the date of filing of the plaint.

Order dated 10™ January 2022 of Supreme Court in Re: Cognizance
for Extension of Limitation Suo Motu Writ Petition (C) 3/2020° and
decisions in Centaur Pharmaceuticals Pvt. Ltd. v. Stanford
Laboratories Pvt. Ltd.®, Babasaheb Raosaheb Kobarne v Pyrotek
In(cllga Private Limited’ and Prakash Corporates v. Dee Vee Projects
Lt

12. Consequent on the infliction, on the country and, indeed, the
world, of the COVID-19 pandemic and its adverse effect on work in
Courts all over India, the Supreme Court, as is well known, took suo
moto cognizance of the situation, and passed various orders, extending

the period of limitation available for filing petitions, appeals and

520223SCC 117

¢ MANU/SCOR/03428/2022
" MANU/SCOR/50600/2022
8(2022) 5 SCC 112
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applications before judicial fora by various lengths of time. The last
such order was passed on 10" January 2022, in Re: Cognizance for
Extension of Limitation Suo Motu Writ Petition (C) 3/2020°, in
which it was clarified thus:

“5.4. It is further clarified that the period from 15.03.2020
till 28.02.2022 shall also stand excluded in computing the
periods prescribed under Sections 23 (4) and 29A of the
Arbitration and Conciliation Act, 1996, Section 12A of
the Commercial Courts Act, 2015 and provisos (b) and (c)
of Section 138 of the Negotiable Instruments Act, 1881
and any other laws, which prescribe period(s) of
limitation for instituting proceedings, outer limits
(within which the court or tribunal can condone delay)
and termination of proceedings.”

(Emphasis supplied)

13. The aforesaid position was further recognized by the Supreme
Court in its order dated 4" January 2022 in Centaur
Pharmaceuticals®, which read thus:

“Having heard the learned counsel for the respective
parties, we are of the opinion that, in the facts and
circumstances of the case, the High Court has not committed
any error in extending the period of limitation in filing the
written statement and consequently taking on record the
written statement filed on behalf of the respondent-original
defendant.

Even as held by this Court in the subsequent orders
even the period of limitation which could have been extended
and/or condoned by the Tribunal/Court is excluded and/or
extended even up to 07.10.2021.

In that view of the matter, we see no reason to interfere
with the impugned judgment and order passed by the High
Court. Hence, the Special Leave Petitions stand dismissed.
Consequent upon the dismissal of the Special Leave
Petitions, the interim order passed by this Court stands
vacated.
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Pending applications stand disposed of.
(Emphasis supplied)”

14. In line with the aforesaid two orders, the Supreme Court held, in
Babasaheb Raosaheb Kobarne’ and Prakash Corporates® that the
effect of operation of the aforesaid orders passed by the Supreme
Court was that the statutory periods of limitation, prescribed under any
statute or law applicable for the time being in force, stood extended till
28" February 2022. The period from 15" March 2020 till 28"
February 2022, therefore, stands excluded, by operation of the orders
passed by the Supreme Court, for the purposes of limitation, for filing
any appeal, application, petition or other legal proceeding. The effect
of such exclusion has been underscored, in para 28 of the report in
Prakash Corporatesg, which holds that “the excluded period, as a
necessary consequence results in enlargement of time, over and above

the period prescribed”.

15. In this context, I may observe that there was, at one point of
time, a prevalent view, based on the judgment of the Supreme Court in
Sagufa Ahmed v. Upper Assam Plywood Products (P) Ltd’, that the
benefit of the order passed by the Supreme Court would be available
only where the normal period of limitation, for filing of a proceeding
expired after 15" March 2020. It would not, therefore, be available
where the normal period of limitation expired before 15" March 2020
and it was only the condonable period of limitation which expired
after 15™ March 2020. That view, however, no longer holds the field

in view of the later orders passed by the Supreme Court in Re:
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Cognizance for Extension of Limitation Suo Motu Writ Petition (C)
3/20205, based on which the Supreme Court has held, in Centaur
Pharmaceuticals® that, even where the extended period of limitation
condonable period of limitation expired after 15™ March 2020, the
litigant would be entitled to the benefit of extension of time as made

available by the orders passed by the Supreme Court.

16. That aspect is, however, not of particular relevance to the

present case.

Applying the above principles to the present case

17. As already noted, Order XI Rule 1(5) of the CPC requires the
petitioners to adduce sufficient cause for failure to disclose the
additional documents along with the plaint, in order to be permitted to
place the documents on record beyond a period of 30 days from the
date of filing of the plaint. The application filed by the petitioners in
the present case does not contain any such disclosure, as to why the
two documents that the petitioners desired to bring on record were not
filed with the plaint. It is admitted that the documents were in the
possession, power and custody of the petitioners even when the plaint
was filed. All that is stated in the application is that the documents
were not brought on record owing to negligence of the learned
Counsel who filed the plaint. Negligence of Counsel, quite obviously,
cannot constitute reasonable cause, within the meaning of Order XI

Rule 1(5); else, the very requirement of adducing reasonable cause for

?(2021) 2 SCC 317
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failure to disclose the documents with the plaint would be reduced to a

formality.

18. The learned Commercial Court is, therefore, perfectly justified
in holding that no reasonable cause, for failure to file the two
additional documents along with the plaint, had been shown, by the

petitioners, to exist.

19. If, therefore, Order XI Rule 1(5) were to be applicable, the

petitioners clearly have no case.

20. Apparently cognizant of this handicap, Ms. Sagarika Wadhwa,
learned Counsel for the petitioner, seeks to press into service Order XI
Rule 1(4) of the CPC (as amended by the Commercial Courts Act).
She submits that the period of limitation of 30 days, envisaged by
Order XI Rule 1(4) stands extended, by operation of the orders passed
by the Supreme Court in Re: Cognizance for Extension of Limitation
Suo Motu Writ Petition (C) 3/2020°, read with the judgments in
Prakash Corporates‘g, Centaur Pharmaceuticals® and Babasaheb
Raosaheb Kobarne’, till 28" February 2022. Inasmuch as the
documents had been sought to be placed on record with the
application, which was filed on 8" September 2021, it was submitted

that the petitioners were entitled to the benefit of Order XI Rule 1(4).

21. At first glance, the submission is undoubtedly attractive. Ms.
Wadhwa is correct in her submission that the period of 30 days,

envisaged under Order XI Rule 1(4) would, by operation of the afore-
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noted orders and judgments of the Supreme Court, stand extended till
28" February 2022. Ms. Wadhwa is also correct, in her submission
that the documents were indeed brought on record prior to 28"

February 2022, on 8" September 2021.

22. Even so, submits Mr. Rohit Khurana, learned Counsel for the
respondent, the petitioners would not be entitled to benefit of Order XI
Rule 1(4). This, he submits, is because the said provision applies only
to “urgent filings”. The petitioners having not filed CS (Comm)
2718/2021, as an “urgent filing”, he submits that they could not claim
the benefit of Order XI Rule 1(4). In this context, Mr. Khurana points
out that the suit was a plain and simple suit for recovery of money.
No interim relief was claimed in the suit. Nor is there any averment in
the plaint to suggest that the suit was being filed urgently. Mr.
Khurana has relied, in this context, on the judgment of the Supreme
Court in Sudhir Kumar® particularly on the following passage therein:

“36. Now, so far as the other documents sought to be relied
on/produced as additional documents other than the invoices
are concerned the same stands on different footing. It is not
disputed and in fact it was specifically admitted and so stated
in the application that those additional documents other than
the invoices were in their possession but not produced being
voluminous and that the suit was filed urgently. However, it
is to be noted that when the second suit was filed, it cannot be
said to be urgent filing of the suit for injunction, as the first
suit was filed in the month of October, 2018 and there was an
ex parte ad interim injunction vide order dated 29.10.2018
and thereafter plaintiff withdrew the said first suit on
27.07.2019 with liberty to file a fresh suit as per the
Commercial Courts Act and the second suit came to be filed
on 31.08.2019 after period of one month of the withdrawal of
first suit. Therefore the case on behalf of the plaintiff that
when the second suit was filed, it was urgently filed therefore,
the additional documents sought to be relied upon other than
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the invoices were not filed as the same were voluminous
cannot be accepted. And therefore as such Order XI Rule 1
(4) shall not be applicable, though the application was filed
within thirty days of filing of the second suit. While seeking
leave of the court to rely on documents, which were in his
power, possession, control or custody and not disclosed along
with plaint or within the extended period set out in Order XI
Rule 1 (4), the plaintiff has to establish the reasonable cause
for non disclosure along with plaint.”

(Emphasis supplied)

23. Responding to the said submission of Mr. Khurana, Ms.
Wadhwa submits that the limitation for filing the suit expired, at the
latest, in June 2021. That period stood extended, by operation of the
orders passed by the Supreme Court in Re: Cognizance for Extension
of Limitation Suo Motu Writ Petition (C) 3/2020, till 28" February
2022. The suit was filed on 27™ July 2021, after expiry of the period
of limitation, taking advantage of the extension of limitation provided
by the orders passed by the Supreme Court. This very fact, she
submits, indicates that the suit was filed urgently. She submits that
there is no fixed format in the CPC or in the Commercial Courts Act,
governing “urgent filings”. That being so, she submits, it would be
unfair and unjust to deny to her clients, the benefit of Order XI Rule
1(4), especially as the documents were filed a mere few days beyond
the 30 day window period from the date of filing of the plaint,
available under Order XI Rule 1(4).

24. T am inclined to agree with Mr. Khurana.

25. In commercial suits, the time periods and other formalities

stipulated in the Commercial Courts Act are binding and are required
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to be strictly followed. This is apparent from the decision in Sudhir

Kumar®, on which Mr. Khurana placed reliance.

26. The Supreme Court has strictly examined the issue of
availability, to the appellant in that case, of the benefit under Order XI
Rule 1(4). On the basis of the facts before it, the Supreme Court has
held that the filing of the plaint, by the appellant in that case, could not
be treated as an “urgent filing”, as would entitle the appellant to the

benefit of Order XI Rule 1(4).

27. The situation, in the present case, is worse, insofar as the
applicability of Order XI Rule 1(4), on facts, is concerned. The suit
filed by the petitioners was a simple money suit. No application for
interlocutory relief was preferred therewith. The mere fact that the
suit happened to have been filed by availing the benefit of extension of
limitation as conferred by the orders passed by the Supreme Court in
Re: Cognizance for Extension of Limitation Suo Motu Writ Petition
(C) 3/2020°, cannot, by itself, justify treating the filing of the suit as an
“urgent filing”. No urgency, of any sort, is reflected in the pleadings
in the suit. Even if there is no prescribed format for “urgent filing” in
the CPC or in the Commercial Courts Act, para 36 of the report in
Sudhir Kumar® makes it clear that the facts of the case should disclose
urgency in the filing of the suit, in order for the benefit under Order XI
Rule 1(4) to be available. In the present case, the facts do not disclose

any such urgency, as is correctly pointed out by Mr. Khurana.

28. That being so, applying Sudhir Kumar® to the present case, it
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cannot be said that CS (Comm) 2718/2021 was instituted as an
“uargent filing” by the petitioners. Per sequitur, Order XI Rule 1(4)

would not be available to the petitioners in the present case.

29. The inexorable result is that
(1)  the additional documents in the present case having not
been filed with the plaint as required by Order XI Rule 1(1),
(i1)  the plaint having not been filed as an “urgent filing” as
envisaged by Order XI Rule 1(4), and
(iii)) no “sufficient cause” for not filing the documents with
the plaint, within the meaning of Order XI Rule 1(5) having
been adduced by the petitioners,
no error, whatsoever, can be discerned in the impugned order, of the
learned Commercial Court, refusing to take the said documents on

record.

Conclusion

30. Resultantly, the present petition, being devoid of merits, fails
and 1s accordingly dismissed with no orders as to costs. Pending
applications, if any, do not survive for consideration and are

accordingly disposed of.

C. HARI SHANKAR, J
SEPTEMBER 26, 2022
r.bararia
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