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JUDGMENT

VIBHU BAKHRU, J

1. The appellants have filed the present appeal under Section 13
(1A) of the Commercial Courts Act, 2015 impugning an order dated
02.04.2022 (hereafter ‘the impugned order’) passed by the learned
Commercial Court, whereby the application filed by the respondents
under Order VII Rule 10 of the Code of Civil Procedure, 1908 (hereafter
‘the CPC’) was allowed.
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2. The appellants had instituted the suit [being CS(Comm) 30/2020:
Dassault Systemes SE and Anr. v. Automobile Corporation of Goa
Ltd.], alleging that respondent no.1 and its directors (respondent nos. 1
to 10) had infringed their copyright in computer software programs
including the work titled CATIA V5-6R2013 (hereafter ‘CATIA”). The
learned Commercial Court accepted the respondents’ contention that
the Court lacked the territorial jurisdiction to entertain the suit and

directed that the plaint be returned to be filed in a competent court.
The context

3. Dassault Systemes S.E. (hereafter “appellant no.1”) is a French
company engaged in the business of 3D and Product Lifecycle
Management (PLM) solutions by creating digital mock ups. Dassault
Systemes India Private Limited (hereafter “appellant no.2”) is a wholly

owned subsidiary of appellant no.1.

4. The appellants have filed the present suit against the Automobile
Corporation of Goa Limited (hereafter ‘the respondent’) —a company
engaged in the manufacturing of numerous products such as new model
bus bodies and industrial sheet metal pressed components. The
appellants, inter alia, seek a decree of permanent injunction restraining
the respondents from copying, storing or using unlicenced/pirated
software including CATIA. The appellants also seek other reliefs
including for delivery, rendition of accounts and damages, in relation to

the alleged unauthorised use of the design software.

3. The respondents filed an application under Order VII Rule 10 of

the CPC contending that no part of the cause of action arises within the
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territorial jurisdiction of the learned Commercial Court as respondent
no.1 has its principal office in the State of Goa and none of its directors
(also arrayed as defendants) reside within the territorial jurisdiction of
the learned Commercial Court. The respondents further contended that
the learned Commercial Court also lacks territorial jurisdiction to
entertain the Suit under Section 62(2) of the Copyright Act, 1957
(hereafter ‘the Copyright Act’) as appellant no.1 is incorporated in the
French Republic and the copyright in the work titled CATIA VS5-
6R2013 (CATIA) is registered with the United States Copyright Office
(hereafter ‘USCO’) under registration no. TX-7-798-095 dated
09.10.2013. Since appellant no. 2 is not the owner of copyrights in the
works, it does not have the benefit of Section 62(2) of the Copyright

Act, entitling it to institute a suit at a place of its business.
The impugned order

6. The learned Commercial Court found merit in the respondents’
contention that it lacked the territorial jurisdiction to adjudicate the

present suit.

7. In paragraph 30 of the plaint, the appellants had asserted that the
Court had territorial jurisdiction to entertain the present suit by virtue
of Section 62(2) of the Copyright Act as appellant no.2 carried on its
business activities within the jurisdiction of the Court. The learned
Commercial Court found that the said claim was untenable as

‘admittedly, the owner of the copyright CATIA is plaintiff no.1’.

8. The learned Commercial Court rejected the contention that the

appellants were collective owners of the software. The Court held that

FAO(COMM) No.66/2022 Page 3 of 15

This is a digitally signed Judgement.



NEUTRAL CITATION NO: 2022/DHC/004229

appellant nos.1 and 2 were two separate legal entities and there was no
proper and legal assignment/license satisfying the requirement of
Section 19 of the Copyright Act. Thus, appellant no.2 could not claim
any right regarding the copyright work for appellant no.1. The Court,
on the strength of the decisions in Western Coalfields Limited v.
Special Area Development Authority, Korba & Anr.: (1982) 1 SCC
125, Rustom Cavasjee Cooper v. Union of India: (1970) 1 SCC 248
and Heavy Engineering Mazdoor Union v. State of Bihar & Ors.:
1969 1 SCC 765, held that an incorporated company had a separate
existence notwithstanding that its entire share capital was held by one

entity.

0. The learned Commercial Court referred to Section 19 of the
Copyright Act and held that no such assignment had taken place. The
learned Commercial Court also referred to Section 55 of the Copyright
Act and held that appellant no.2, as it is not the owner or the licensee of
the copyright, does not have any locus to avail the remedies that are

available.

10.  The Court also rejected the appellants’ contention that part of the
cause of action had arisen within the territorial jurisdiction of the Court
as it found that no such assertion was made in the plaint for claiming
that the Court had the territorial jurisdiction to try the suit. The
appellants had claimed that the Court had territorial jurisdiction solely
on the ground that appellant no. 2 was carrying on its business activities

within the territorial jurisdiction of the Court.

Submissions
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11.  The learned counsel appearing for the appellants contended that
the portfolio of the appellants comprises of CATIA and other software
programs. It was also pleaded that the appellants had a system of
mandatory licensing for all its products and they kept complete record
of each and every licensed user of its products. He also pointed out that
the appellants had specifically pleaded that appellant no.1 and its
various subsidiaries including appellant no.2 are collective
owners/proprietors of copyright in the software programs developed
and exclusively licensed by them. He submitted that on a plain reading
of the averments made in the plaint, the learned Commercial Court had

territorial jurisdiction to entertain the suit.

12.  He contended that for the purpose of the application under Order
VII Rule 10 of the CPC, the averments made in the plaint are required
to be accepted as correct. Thus, the learned Commercial Court had erred
in allowing the application under Order VII Rule 10 of the CPC by
rejecting the averments made in the plaint. Next, he also pointed out
that in their reply to the application under Order VII Rule 10 of the CPC,
the appellants had also asserted that appellant no.l carries on its
business in India through appellant no.2, within the territorial
jurisdiction of the Court. However, that contention was also rejected
simply on the ground that appellant nos.1 and 2 are separate legal

entities.

13.  The learned counsel appearing for the respondents countered the
aforesaid submissions. He submitted that the plaint is required to be

read in a meaningful manner and therefore, the Court had rightly
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rejected the averments made in the plaint as the same were not in
conformity with the statutory scheme of the Copyright Act. He
supported the finding of the learned Commercial Court that appellant
no.2 could not claim any copyright in the works in question for want of
a valid assignment in its favour as required in terms of Section 19 of the
Copyright Act. He contended that since appellant no.2 was not the
owner of the copyright, it had no right to institute the suit as, in terms
of Section 55 of the Copyright Act, such right was reserved for the
owner of the Copyright Act.

14. He also referred to the decision in the case of Begum Sabiha
Sultan v. Nawab Mohd. Mansur Ali Khan & Ors.: (2007) 4 SCC 343
in support of his contention that a plaint must be read in a meaningful
manner to determine whether it is liable to be rejected under Order VII

Rule 10 of the CPC.
Reasons and Conclusions

15. At the outset, it 1s necessary to observe that it is settled law that
an objection to the territorial jurisdiction of a court at the threshold
stage, raised by way of an application under Order VII Rule 10 of the
CPC, has to be decided on demurrer by accepting the statements made
in the plaint to be true. In Exphar Sa and Anr. v. Eupharma
Laboratories Ltd. and Anr.: (2004) 3 SCC 688, the Supreme Court

observed as under:

“9. Besides, when an objection to jurisdiction is
raised by way of demurrer and not at the trial, the
objection must proceed on the basis that the facts
as pleaded by the initiator of the impugned
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proceedings are true. The submission in order to
succeed must show that granted those facts the
court does not have jurisdiction as a matter of law.
In rejecting a plaint on the ground of jurisdiction,
the Division Bench should have taken the
allegations contained in the plaint to be correct.”

16. In M/s RSPL Limited v. Mukesh Sharma & Anr.: (2016) SCC
OnLine Del 4285, the Coordinate Bench of this Court rejected the
application under Order VII Rule 10 of the CPC and reiterated the
aforesaid principle. The aforesaid view was followed by this Court in
M/s Allied Blenders and Distillers Pvt. Ltd. v. Prag Distillery Pvt. Ltd.
& Anr.: (2017) SCC OnLine Del 6422.

17.  Itis necessary to refer to the averments made in the plaint bearing
the aforesaid principle in mind. In the second paragraph of the plaint,
the appellants have pleaded that they are one of the world’s largest
organisations in 3D and PLM solutions to digitally define and stimulate
products. The appellants state that “Dassault Systems (Plaintiff groups)
applications provide new opportunities to use 3D representation for
online lifelike experiences in order to enhance the real life living spaces

in everyday products.”

18. A plain reading of the plaint indicates that the appellants have, in
unambiguous terms, asserted that they are owners of proprietary
software programmes which are developed and exclusively licensed by

them.

19. Some of the averments made in the plaint are extracted below:-
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“3. The Plaintiff No.1 & 2 portfolio consists of CATIA
for designing the virtual product, SOLIDWORKS for
3D Mechanical Design, DELMIA for Virtual
production, SIMULIA for virtual testing, ENOVIA
for global collaborative lifecycle management,
3DVIA for online 3D lifelike experiences, GEOVIA
for virtual planet, EXALED for data in business...

4. Itis submitted before the Hon'ble Court that Plaintiff
No. 1 & 2 has a system of mandatory licensing for all
its product and keeps complete record of each and
every licensed user of its product. The products of the
Plaintiff No. 1 & 2 are sold through their authorized
distributors/resellers and the plaintiff through their
inbuilt safety features in software products can check
database of users by just inputting the name of the
company or the serial number of the product to check
whether the reported usage is licensed or not.

5. The Plaintiff No.1 & 2 are not only world famous in
their respective software development domains but
are the largest and the biggest software companies in
the world. The global presence of the Plaintiffs' spans
across the continents and their Research and
Development (R&D) operations are continuously
expanding to support the ever-growing demand for
new information technologies. It spends millions of
US Dollars every year in advertising and promotion
of their products all over the world and their global
revenue sales run into many millions of US Dollars,
sometimes even running into Billions of US Dollars.

6. The Plaintiff No.l and its various subsidiaries
including Plaintiff No 2 are collective owners/
proprietor of copyright in the software programs
developed and are exclusively licensed by them.
These software programs are "computer programme"
within the meaning of Section 2 (ffc) of the Copyright
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Act 1957 and are included in the definition of a
'literary work' as per Section 2(o0) of the Act. It is
further submitted that Plaintiff No.l1 & 2 are deeply
impacted by the infringement of the copyright in their
computer programs. Piracy in respect of the Plaintiffs'
software programme causes grave injury to their
business interests. The copy of Copyright Certificates
or major product, such as Catia is annexed as
Annexure-IM Copy to the List of Documents.

7. The Plaintiffs' computer programs are "works" that
have been first published in the USA and have also
been registered in the USA. These programs have
been created for the Plaintiff No.1& 2 by its
employees, in the course of their employment. Under
Indian Copyright Act 1957, the copyright in a work
created by an employee belongs to the employer
under the "Works made for Hire' doctrine. Both the
computer program and the supplementary User
Instructions and Manuals are 'original literary works'
as contemplated under Section 2(0) and Section 13(1)
(a) of the [Indian] Copyright Act 1957.

XXXX XXXX XXXX

9.  The Plaintiff No.1&2 being the owner of copyright in
the aforesaid ‘literary works’ (computer programs)
within the meaning of Section 17 of the Copyright
Act, 1957, 1s entitled to all the exclusive right flowing
from such ownership as set out in Section 14 of the
Copyright Act.

XXXX XXXX XXXX

15. It is submitted before this Hon'ble Court that
infringement of Plaintiffs proprietary software by
Defendants came to the knowledge of the Plaintiffs
by evidence received through the in-built security
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mechanisms of the software which had been
technically generated.”

20. It is apparent from the aforesaid averments that the appellants
claim that they jointly own the software programs, which they allege

have been used by the respondents without due authorisation.

21.  The learned Commercial Court found that the appellants have not
produced documents to show any valid assignment, however, a plain
reading of the plaint indicates that the appellants have not claimed that
appellant no.2 is an assignee of the copyrights in the work in question.
The appellants have claimed that they are joint-owners of the software

as the same had been developed under Section 17 of the Copyright Act.

22. As stated above, the averments made in the plaint are required to
be taken as correct for deciding the application moved by the
respondents under Order VII Rule 10 of the CPC. Thus, it was necessary
for the Court to proceed on the basis that the appellants were joint-
owners of the copyright alleged to have been infringed by the

respondents.

23. The learned Commercial Court has returned a finding that
appellant no.2 is not an owner of the work in question. Apparently, the
said finding has been returned on the basis that the prayer clause seeks
relief in respect of “software programs of Plaintiff No.l including
CATIA and its various versions”. The documents produced along with
the plaint includes a certificate of copyright reflecting ‘Dassault

Systemes’ as the copyright claimant.
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24.  This Court is unable to accept that the reference to the prayer
clause or the certificate of registration of copyright in respect of CATIA
are dispositive of the issue regarding jurisdiction at the threshold stage
of Order VII Rule 10 of the CPC. First of all, a plain reading of the
prayer clause in the plaint indicates that the relief, as sought, was not
confined to infringement of the copyright in respect of CATIA but also

to other computer software programmes.

25. The relevant prayer is set out below:-

a. A decree of permanent injunction restraining the
Defendants, their directors, officers, agents,
franchisee, servants and all others acting on their
behalf, from directly or indirectly copying,
reproducing, storing, installing and/ or using
pirated/unlicensed software programs of Plaintiff
No. 1 including CATIA and its various versions or
any other software programs developed by the
Plaintiffs in any manner that may amount to
infrineement of the Plaintiffs copyright subsisting in
its software ~programs and = software related
documentation.

[emphasis added]

26. Insofar as the reference to CATIA is concerned; indisputably, the
said matter would require a clarification, as referring the same as
software of plaintiff no.1 (appellant no.1). Along with the plaint, the
appellants have also filed a standard form license agreement, which
specifically states appellant no.1 and its subsidiaries as owners of the
software for the purpose of licensing. The learned counsel appearing for
the appellants also submitted that in the past, the appellants had licensed

software to respondent no.1 and therefore, respondent no.1 was fully
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aware that the appellants were joint owners of the software in question
and could not deny the same. However, this would be a matter of trial
once the issues are framed. At this stage, suffice it to note, there is no
cavil that the appellants had relied upon standard form of the License

Agreement, which reflects them as owners of the works in question.

27. It is also material to note that certificate of registration of
copyright is only prima facie evidence of the facts stated therein. Thus,
notwithstanding the certificate of registration of CATIA issued by
USCO in the name of appellant no.1, the same may not preclude the
appellants from contending that they are collective owners of the
copyright works. The question whether they are joint-owners or
whether appellant no.2 has any right to institute proceedings for
infringement of copyright, is required to be considered after pleadings

are complete and after examination of the evidence led by the parties.

28. In response to the application filed by the respondents under
Order VII Rule 10 of the CPC, the appellants had specifically asserted
that appellant no.1 carries on its business in India through appellant
no.2, which is a wholly owned subsidiary of appellant no.1. However,
the learned Commercial Court has rejected the aforesaid contention on

the ground that both appellant nos.1 and 2 are separate legal entities.

29. This Court is unable to accept that the averment that appellant
no.l carries on its business through appellant no.2 is, in any manner,
destructive of their independent juristic identity. It is open for any entity
to carry on its business activities through any other entity (whether

otherwise related or not). In the present case, the appellants claim that
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appellant no.1 carries all activities in India, including its licensing
activities through its subsidiary in India — appellant no.2. Even if it is
accepted that the copyright in works is held by appellant no.1, there is,
at this stage, no reason to doubt the assertion that appellant no.1 carries
on its business activities including licensing of software through
appellant no.2. The fact that appellant no.2 is incorporated as a separate
company does not preclude it from carrying on its activities on behalf

of any other entity (whether disclosed or undisclosed).

30. The decisions of the Supreme Court in Western Coalfields
Limited v. Special Area Development Authority, Kobra & Anr.
(supra); Rustom Cavasjee Cooper v Union of India (supra); and
Heavy Engineering Mazdoor Union v State of Bihar (supra), are not

relevant to the controversy.

31.  There appears to be no ground to doubt that the appellants enter
into licence agreements in respect of the software in question, in India,

as licensors.

32. At the stage of an application under Order VII Rule 10 of the
CPC, it is not open for the learned Commercial Court to consider the
written statement filed by the respondents. If the question whether
appellants are joint-owners of the software programs, is brought in
issue, the Court would finally decide the same. However, that decision
cannot be rendered in an application under Order VII Rule 10 of the
CPC. This is because contentious issues cannot be decided on an

application under Order VII Rule 10 of the CPC.
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33. At this stage, it is relevant to refer to Section 62(2) of the
Copyright Act, which clearly indicates that a suit arising out of the
Copyright Act can be instituted in a district court exercising territorial
jurisdiction with respect to the place where the person instituting the

suit voluntarily resides or carries on its business.

34.  Although appellant no.1 has a principal office outside India, the
appellants have clearly stated that appellant no.1 carries on its business
in India through appellant no.2 whose offices are located in New Delhi.
This statement must be accepted as correct for the purposes of deciding
the application under Order VII Rule 10 of the CPC. Thus, appellant
no.1 would be entitled to maintain the suit at this stage. The court may
after trial or, if the necessary conditions are met, on an application under
Order XIIIA of the CPC, examine the issue of jurisdiction. But the

plaint cannot be returned for lack of jurisdiction at this stage.
35. In view of the above, the impugned order cannot be sustained.

36. The learned counsel appearing for the respondents had also
referred to the decision in the case of Begum Sabiha Sultan v. Nawab
Mohd. Mansur Ali Khan & Ors. (supra) and contended that the plaint
must be read as a whole. The said decision had no application in the
facts of the present case. There is no cavil with the proposition that for
the purpose of deciding an application under Order VII Rule 10 of the
CPC, the plaint must be read in a meaningful manner. In the present
case, the plaint read in a meaningful manner does indicate that the
appellants have, in unambiguous terms, claimed that they are the

owners of the software in question.
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37. The learned Commercial Court further noted that the appellants
have filed an Original Power of Attorney dated 12.11.2019, however,
the same was not duly stamped. The court had, accordingly, impounded
the aforementioned power of attorney and directed that the Reader of
the Court forward it to the concerned Collector of Stamps for
assessment and realisation of stamp duty. Although the appellants have
also impugned the said decision, they have not pressed their challenge
in this regard. Therefore, it is not necessary for the court to consider the

same.

38. For the reasons stated above, the appeal is allowed and the
impugned order is set aside. All pending applications are also disposed

of.

39. The parties are left to bear their own costs.

VIBHU BAKHRU, J
AMIT MAHAJAN, J
OCTOBER 13, 2022
Ch
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