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$~45
* IN THE HIGH COURT OF DELHI AT NEW DELHI
% Order pronounced on 18.05.2022
+ BAIL APPLN. 577/2022
SATYENDER SRIVASTAV ... Petitioner
Through:  Mr. Ajit Kumar Thakur, Adv.
Versus
STATEOFNCTOFDELHT ... Respondent
Through:  Ms. Neelam Sharma, APP for the
State with SI Monika Singh, PS K.N.
Katju Marg.
Mr. Arvind Kumar, Adv. for victim.
CORAM:

HON'BLE MR. JUSTICE TALWANT SINGH
Talwant Singh, J.:

1. This is an application for regular bail in case FIR No.379/2019 under
Section 363 IPC registered with P.S. K.N. Katju Marg, New Delhi.

2. The case of the applicant is that he has been falsely implicated in the
present case and has been arrested on 10.01.2021 and since then he is in jail;
he is entitled to bail on the ground of parity as co-accused has already been
released on bail on 24.05.2021 and main accused Mithlesh Kashyap has been
granted interim bail by the Court of learned ASJ.

2.1 The case of the prosecution is stated to be that father of the victim
lodged the FIR on 23.09.2019 alleging that his daughter had not returned
home on 22.09.2019 and he doubted that someone may have kidnapped her
hence case under Section 363 was registered at PS K.N. Katju Marg, Delhi.
The accused Mithlesh took the prosecutrix to her home and confined her there

for a long time, where she was sexually exploited by Mithlesh Kashyap, who
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was involved in a prostitution racket. Mithlesh Kashyap used to call many
persons at her house like co-accused Mukesh and present applicant.

2.2 The case of the applicant is that the he had gone there only 2-3 times.
Co-accused Mukesh has taken prosecutrix to his house from the house of
Mithlesh Kashyap on the assurance of getting married with her. The
applicant has no role in the activities of Mithlesh, prosecutrix and co-accused
Mukesh @ Vikky. He had only availed the services of the prosecutrix 2-3
times like other customers and prosecutrix had admitted in her statement that
number of persons used to come to avail prostitutional services at the house
of accused Mithlesh Kashyap. Even as per the story narrated by the victim,
the main accused is Smt. Mithlesh Kashyap, who was apprehended.

2.3 Statement of the prosecutrix was recorded under Section 164 Cr.P.C.
The present applicant was arrested. Charge-sheet stands filed on 04.02.2021.
The TIP was not conducted and the present applicant was arrested only on the
basis of suspicion and surmises and he is stated to be in jail since 10.01.2021.
His bail application has already been rejected by learned ASJ on 23.01.2022.
The applicant is aged about 45 years having wife and school going children;
he was running a small factory for his livelihood; nowadays there is no
earning member in the family; no custodial interrogation is required; hence
the bail has been prayed.

3. Notice was issued. Status report has been filed. It has been stated
that present petitioner had earlier approached this Court by filing the bail
application No. 1908/2021, which was dismissed as withdrawn on 09.08.2021
after some arguments. Regular bail was granted to co-accused Mukesh @
Vikky in view of the role attributed by the victim. Mukesh @ Vikky who in
fact had helped the victim to come out of the house of Mithlesh Kashyap and
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moreover, Mukesh @ VIkky was suffering from 70% physical disability, so
there cannot be any parity with Mukesh @ Vikky. Co-accused Mithlesh is
only on interim bail on medical grounds.

3.1 Case is stated to be at the stage of arguments on the point of charge.
The bail application has been strongly opposed on the ground that material
prosecution witnesses, including the victim, are still to be examined and
considering the gravity and seriousness of the offence there being every
likelihood of threatening and influencing the material witnesses by applicant
at this stage.

4. I have heard arguments. Learned counsel for the petitioner has
reiterated that both the co-accused are on bail. The present petitioner has no
role in bringing the victim to the premises of Mithlesh and he was only a
customer; the petitioner has clean antecedents; the daughter of the petitioner
1s of marriageable age and the trial will take long time as even charge has not
been framed, so he has prayed for grant of bail.

5. On the other hand, learned APP has pointed out that co-accused
Mithlesh Kashyap is only on interim bail. Other co-accused Mukesh is 70%
physically disabled, who helped the victim to come out of the hell, so he was
granted bail. The petitioner has repeatedly raped the victim; material
witnesses including the victim have not been examined till date and the victim
was aged about 14-15 years at the time of the incident, hence the bail has been
strongly opposed.

5.1. It has been further pointed out that although the FIR was initially
registered under Section 363 IPC, section 376/342/323/373/420/468/471 1PC
and Section 6 of POSCO Act were added subsequently keeping in view the

facts, which came to the knowledge of investigating agency during the course
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of investigation.

6. After hearing arguments of both the sides and keeping in view the fact
that the offences are serious in nature; the petitioner is alleged to have
repeatedly raped the minor victim in the house of accused Mithlesh Kashyap;
the case is still at the stage of framing of charge; the victim has supported her
allegations even in her statement under Section 164 Cr.P.C. recorded before
the learned Metropolitan Magistrate; material witnesses including the victim
are to be examined and the possibility of the petitioner influencing or
threatening the said vulnerable witnesses, at this stage, cannot be ruled out.
Hence, in my view the petitioner is not entitled to bail at this stage.

7. As stated earlier, the petitioner cannot claim parity as co-accused
Mukesh @ Vikky is 70% physically disabled and he was a person who had
helped the victim to come out of the place where she was confined by Smt.
Mithlesh Kashyap and in case Smt. Mithlesh, she has only been granted
interim bail on medical grounds and she is not on regular bail.

8. The bail application filed by the petitioner is hereby dismissed.

TALWANT SINGH, J
MAY 18, 2022/mr
Click here to check corrigendum, if any
BAIL APPLN. 577/2022 Page 4 of 4

This is a digitally signed Judgement.


http://delhihighcourt.nic.in/corr.asp?ctype=BAIL%20APPLN.&cno=577&cyear=2022&orderdt=18-May-2022

