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IN THE HIGH COURT OF PUNJAB AND HARYANA
AT CHANDIGARH

CRM-M-57605-2022
Date of decision : 15.12.2022

Gursharan Singh @ Susépy L. Petitioner
versus

State of Punjab ... Respondent

CORAM : HON'BLE MR. JUSTICE PANKAJ JAIN

Present: Mr. Amit Arora, Advocate
for the petitioner.

Mr. Sarabjit Singh Cheema, DAG, Punjab.

seskesksk

PANKAJ JAIN, J. (Oral)

Present petition has been filed under Section 439 Cr.P.C. for
grant of regular bail to the petitioner in case bearing FIR No0.0061 dated
25.04.2022, registered for offences punishable under Sections 21(c) and 29
of NDPS Act (in short 'the Act') at Police Station Verowal, District Tarn
Taran.

2. Counsel for the petitioner inter alia relies upon order dated
23.11.2022 passed in CRM-M-53080-2022 and submits that the co-accused
Abhishek Kumar @ Bawa has already been granted concession of regular
bail. He further contends that the present petitioner and Abhishek Kumar @
Bawa are similarly situated as the allegation qua possessing the contraband
and throwing the same on seeing the police party has been levelled against
Bharat Singh, the third accused and not against the present accused.
Counsel submits that it is a case wherein mandatory provisions as contained
in Section 50 of the NDPS Act have been violated and the same dents the

case of the prosecution irreparably. Petitioner is in custody since
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25.04.2022. Challan stands presented, most of the witnesses are official
witnesses. Thus, there cannot be any apprehension w.r.t. tampering of
evidence.

3. Learned State counsel on the other hand submits that since the
contraband was recovered from the polythene bag thrown away by the co-
accused and not from the persons of the petitioner thus there was no
requirement to comply with the provisions of Section 50 of the Act as the
same was not attracted in the present case. He relies upon order dated
17.08.2022 passed in CRM-M-35069-2022 titled as 'Parminder Singh @
Pinda @ Ghora vs. State of Punjab’'.

4, I have heard counsel for the petitioners and have gone through
the records of the case.

5. While deciding the bail petition i.e. CRM-M-53080-2022 filed
by the co-accused Abhishek Kumar @ Bawa, this Court held as under:-

“XX XX XX

6. Thus, the question that arises is ‘once the
contraband has been recovered only from the bag and
not from the person of any of the accused even though
they have been searched in person, whether Section 50
would be attracted in this case or not ?'
7. In somewhat similar circumstances, Apex Court in
the case of State of Rajasthan vs. Parmanand and
another, (2014) 5 SCC 345 while dealing with the same
question held as under :-
“...The question is, therefore, whether
Section 50 would be applicable to this case
because opium was recovered only from the bag
carried by respondent No.1 — Parmanand.
10. In Dilip & Anr. v. State of Madhya Pradesh,
2007(1) RCR (Criminal) 586 : 2007(1) Recent
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Apex Judgments (R.A.J.) 235 : (2007)1 SCC 450,
on the basis of information, search of the person
of the accused was conducted. Nothing was found
on their person. But on search of the scooter they
were riding, opium contained in plastic bag was
recovered. This Court held that provisions of
Section 50 might not have been required to be
complied with so far as the search of the scooter is
concerned, but keeping in view the fact that the
person of the accused was also searched, it was
obligatory on the part of the officers to comply
with the said provisions, which was not done. This
Court confirmed the acquittal of the accused.

11. In Union of India v. Shah Alam, 2009(3)
RCR (Criminal) 158 : 2009(3) Recent Apex
Judgments (RA.J.) 695 : (2009)16 SCC 644,
heroin was first recovered from the bags carried
by the respondents therein. Thereafter, their
personal search was taken but nothing was
recovered from their person. It was urged that
since personal search did not lead to any
recovery, there was no need to comply with the
provisions of Section 50 of the NDPS Act.
Following Dilip, it was held that since the
provisions of Section 50 of the NDPS Act were not
complied with, the High Court was right in
acquitting the respondents on that ground.

12.  Thus, if merely a bag carried by a person is
searched without there being any search of his
person, Section 50 of the NDPS Act will have no
application. But if the bag carried by him is
searched and his person is also searched, Section
50 of the NDPS Act will have application. In this
case, respondent No.l Parmanand’s bag was

searched. From the bag, opium was recovered. His
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personal search was also carried out. Personal
search of respondent No.2 Surajmal was also
conducted. Therefore, in light of judgments of this
Court mentioned in the preceding paragraphs,
Section 50 of the NDPS Act will have
application.”
(emphasis supplied)
8. Similar question arose in S.K. Raju @ Abdul
Haque @ Jagga vs. State of West Bengal (2018) 9
SCC 708 wherein Apex Court held that :
“Section 50 of the Act deals with conditions under
which search of persons shall be conducted. It
states:
"50. Conditions under which search of
persons shall be conducted.-
(1) When any officer duly authorised under
section 42 is about to search any person
under the provisions of section 41, section
42 or section 43, he shall, if such person so
requires, take such person without
unnecessary delay to nearest Gazetted
Officer of any of the departments mentioned
in section 42 or to the nearest Magistrate.
(2) If such requisition is made, the officer
may detain the person until he can bring him
before the Gazetted Officer or the
Magistrate referred to in sub-section (1).
(3) The Gazetted Officer or the Magistrate
before whom any such person is brought
shall, if he sees no reasonable ground for
search, forthwith discharge the person but
otherwise shall direct that search be made.
(4) No female shall be searched by anyone
excepting a female.

(5) When an officer duly authorised under
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section 42 has reason to believe that it is not
possible to take the person to be searched to
the nearest Gazetted Officer or Magistrate
without the possibility of the person to be
searched parting with possession of any
narcotic drug or psychotropic substance, or
controlled substance or article or document,
he may, instead of taking such person to the
nearest Gazetted Officer or Magistrate,
proceed to search the person as provided
under section 100 of the Code of Criminal
Procedure, 1973 (2 of 1974).
(6) After a search is conducted under sub-
section (5), the officer shall record the
reasons for such belief which necessitated
such search and within seventy-two hours
send a copy thereof to his immediate official
superior."
According to Section 50(1), an empowered officer
should necessarily inform the suspect about his
legal right, if he so requires, to be searched in the
presence of a gazetted officer or a magistrate. In
Vijaysinh Chandubha Jadeja v. State of Gujarat
(""Vijaysinh"), 2010(4) RCR (Criminal) 911 :
(2011) 1 SCC 609 a Constitution Bench of this
Court interpreted Section 50 thus:

"The mandate of Section 50 is precise and
clear, viz. if the person intended to be
searched expresses to the authorised officer
his desire to be taken to the nearest gazetted
officer or the Magistrate, he cannot be
searched till the gazetted officer or the
Magistrate, as the case may be, directs the
authorised officer to do so ... In view of the

foregoing discussion, we are of the firm
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opinion that the object with which right
under Section 50(1) of the NDPS Act, by
way of a safeguard, has been conferred on
the suspect, viz. to check the misuse of
power, to avoid harm to innocent persons
and to minimise the allegations of planting
or foisting of false cases by the law
enforcement agencies, it would be
imperative on the part of the empowered
officer to apprise the person intended to be
searched of his right to be searched before a
gazetted officer or a Magistrate. We have no
hesitation in holding that in so far as the
obligation of the authorised officer under
Sub-section (1) of Section 50 of the NDPS
Act is concerned, it is mandatory and
requires a strict compliance. Failure to
comply with the provision would render the
recovery of the illicit article suspect and
vitiate the conviction if the same is recorded
only on the basis of the recovery of the
illicit article from the person of the accused
during such search. Thereafter, the suspect
may or may not choose to exercise the right
provided to him under the said provision ...
We are of the opinion that the concept of
"substantial =~ compliance"  with  the
requirement of Section 50 of the NDPS Act
introduced and read into the mandate of the
said Section in Joseph Fernandez (supra)
and Prabha Shankar Dubey (supra) is
neither borne out from the language of Sub-
section (1) of Section 50 nor it is in
consonance with the dictum laid down in

Baldev Singh's case (supra)."
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The principle which emerges from Vijaysinh is
that the concept of "substantial compliance" with
the requirement of Section 50 is neither in
accordance with the law laid down in Baldev
Singh, nor can it be construed from its language.
[Reference may also be made to the decision of a
two judge Bench of this Court in Venkateswarlu].
Therefore, strict compliance with Section 50(1) by
the empowered officer is mandatory. Section 50,
however, applies only in the case of a search of a
person. In Baldev Singh, the Court held "on its
plain reading, Section 50 would come into play
only in the case of a search of a person as
distinguished from search of any premises, etc." In
State of Himachal Pradesh v. Pawan Kumar
(""Pawan Kumar'"), 2005(2) RCR (Criminal) 621
: (2005) 4 SCC 350 a three judge Bench of this
Court held that the search of an article which was
being carried by a person in his hand, or on his
shoulder or head, etc., would not attract Section
50. It was held thus:
"In common parlance it would be said that a
person is carrying a particular article,
specifying the manner in which it was
carried like hand, shoulder, back or head,
etc. Therefore, it is not possible to include
these articles within the ambit of the word
"person" occurring in Section 50 of the Act
...After the decision in Baldev Singh, this
Court has consistently held that Section 50
would only apply to search of a person and
not to any bag, article or container, etc.
being carried by him."
In Parmanand, on a search of the person of the

respondent, no substance was found. However,
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subsequently, opium was recovered from the bag
of the respondent. A two judge Bench of this Court
considered whether compliance with Section 50(1)
was required. This Court held that the empowered
officer was required to comply with the
requirements of Section 50(1) as the person of the
respondent was also searched. [Reference may
also be made to the decision of a two judge Bench
of this Court in Dilip v. State of Madhya
Pradesh], 2007(1) RCR (Criminal) 586 : (2007) 1
SCC 450. 1t was held thus:
"Thus, if merely a bag carried by a person is
searched without there being any search of
his person, Section 50 of the NDPS Act will
have no application. But if the bag carried
by him is searched and his person is also
searched, Section 50 of the NDPS Act will
have application."
Moreover, in the above case, the empowered
officer at the time of conducting the search
informed the respondent that he could be searched
before the nearest Magistrate or before the nearest
gazetted officer or before the Superintendent, who
was also a part of the raiding party. The Court held
that the search of the respondent was not in
consonance with the requirements of Section 50(1)
as the empowered officer erred in giving the
respondent an option of being search before the
Superintendent, who was not an independent
officer. It was held thus:
"We also notice that PW 10 SI Qureshi
informed the respondents that they could be
searched before the nearest Magistrate or
before the nearest gazetted officer or before

PW 5 J.S. Negi, the Superintendent, who
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was a part of the raiding party. It is the
prosecution case that the respondents
informed the officers that they would like to
be searched before PW 5 J.S. Negi by PW
10 SI Qureshi. This, in our opinion, is again
a breach of Section 50(1) of the NDPS Act.
The idea behind taking an accused to the
nearest Magistrate or the nearest gazetted
officer, if he so requires, is to give him a
chance of being searched in the presence of
an independent officer. Therefore, it was
improper for PW 10 SI Qureshi to tell the
respondents that a third alternative was
available and that they could be searched
before PW 5 J.S. Negi, the Superintendent,
who was part of the raiding party. PW 5 J.S.
Negi cannot be called an independent
officer. We are not expressing any opinion
on the question whether if the respondents
had voluntarily expressed that they wanted
to be searched before PW 5 J.S. Negi, the
search would have been vitiated or not. But
PW 10 SI Qureshi could not have given a
third option to the respondents when
Section 50 (1) of the NDPS Act does not
provide for it and when such option would
frustrate the provisions of Section 50 (1) of
the NDPS Act. On this ground also, in our
opinion, the search conducted by PW 10 SI
Qureshi is vitiated."
The question which arises before us is whether
Section 50(1) was required to be complied with
when charas was recovered only from the bag of
the appellant and no charas was found on his

person. Further, if the first question is answered in
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the affirmative, whether the requirements of
Section 50 were strictly complied with by PW-2
and PW-4.

11. As evidenced by Exhibit-3, a first option was
given to the appellant. PW-2 informed him that it
was his legal right to be searched either in the
presence of a magistrate or in the presence of a
gazetted officer. The appellant was then asked to
give his option by indicating whether he wanted to
be searched by a magistrate or a gazetted officer.
The appellant indicated that he wanted the search
to be carried out in the presence of a gazetted
officer. When PW-4 arrived, he was introduced to
the detainee as a gazetted officer. As evidenced by
Exhibit-4, PW-4 then gave the appellant a second
option. He inquired of him again, whether he
wanted to be searched in the presence of a gazetted
officer or in the presence of a magistrate. The
appellant reiterated his desire to be searched in the
presence of a gazetted officer. Before the search of
the appellant commenced, the gazetted officer
asked the appellant whether he wanted to search
PW-2 before his own search was carried out by
PW-2. The appellant agreed to search PW-2 before
the latter carried out his search. On conducting the
search, only personal belongings of PW-2 were
found by the appellant. On the search of the
appellant in the presence of the gazetted officer, a
biscuit colour jute bag was recovered from the
appellant, and L 2,400/- cash in the denomination
of 24 notes of L 100/- each was found in the left
pocket of the appellant's trouser. When the bag
was opened, a black polythene cover containing
nineteen rectangular broken sheets of a

blackish/deep brown colour weighing 1.5
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kilograms was recovered. The sheets were tested
and were found to be charas.
PW-2 conducted a search of the bag of the
appellant as well as of the appellant's trousers.
Therefore, the search conducted by PW-2 was not
only of the bag which the appellant was carrying,
but also of the appellant's person. Since the search
of the person of the appellant was also involved,
Section 50 would be attracted in this case.
Accordingly, PW-2 was required to comply with
the requirements of Section 50(1). As soon as the
search of a person takes place, the requirement of
mandatory compliance with Section 50 is
attracted, irrespective of whether contraband is
recovered from the person of the detainee or not. It
was, therefore, imperative for PW-2 to inform the
appellant of his legal right to be searched in the
presence of either a gazetted officer or a
magistrate. From Exhibit-3, it can be discerned
that the appellant was informed of his legal right
to be searched in the presence of a magistrate or a
gazetted officer. The appellant opted for the latter
alternative. Exhibit-4 is a record of the events after
the arrival of PW-4 on the scene. After the arrival
of PW-4, the appellant was once again asked by
him, whether he wished to be searched in the
presence of a gazetted officer or a magistrate.”
(emphasis supplied)
0. As is evident from the contents of FIR, the
petitioner was searched in person even though recovery
was affected from bag thrown by a co-accused in
violation of Section 50 of the NDPS Act. Stand of State
is that Section 50 was not required to be complied with.
As per contents of FIR admittedly petitioner was not

searched in presence of Gazetted Officer or Magistrate.
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Thus, it is a case where Section 50 was not complied
with at the time of search conducted on the person of the
petitioner. No recovery has been effected from the
petitioner and he is also not accused of having thrown
the bag on the ground. In the considered opinion of this
Court a debatable question arises in the present case
w.r.t. violation of the provisions contained in Section 50
of the NDPS Act which may lead to acquittal of the
accused. There is no other case against the petitioner.
Investigation is complete. Challan stands presented.

Petitioner is in custody since 25th of April, 2022.”

6. In view of the aforesaid fact and the fact that the counsel for the
State has not been able to submit as to how the case of the present petitioner
is different from the one that alleged against Abhishek Kumar @ Bawa, the
present petition is allowed. Petitioner is ordered to be released on regular
bail on his furnishing bail/surety bonds to the satisfaction of the L.d. Trial
Court/Duty Magistrate, concerned.

7. Needless to say nothing recorded herein shall be construed to

be an expression of an opinion on the merits of the case.

(PANKAJ JAIN)
JUDGE
15.12.2022
Dinesh Whether speaking/reasoned : Yes
Whether Reportable : No
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