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414. We have carefully considered the view expressed in

the said two decisions of this Court and, we may state

that the view taken in Shyam Deo case [(1971) 1 SCC

855 : 1971 SCC (Cri) 353 : AIR 1971 SC 1606] appears

to be sound except  for a minor clarification which we
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consider  necessary  to  mention.  The  plain  language

of Section 385 makes it clear that if the appellate court

does not consider the appeal fit for summary dismissal, it

'must' call for the record and Section 386 mandates that

after  the  record  is  received,  the  appellate  court  may

dispose of the  appeal  after  hearing the  accused or his

counsel. Therefore, the plain language of Sections 385-

386 does  not  contemplate  dismissal  of  the  appeal  for

non-prosecution  simpliciter.  On  the  contrary, the

Code envisages  disposal  of  the  appeal  on  merits  after

perusal  and  scrutiny  of  the  record.  The  law  clearly

expects the appellate court to dispose of the appeal on

merits, not merely by perusing the reasoning of the trial

court  in  the  judgment,  but  by  cross-checking  the

reasoning with  the  evidence on record  with a  view to

satisfying itself that the reasoning and findings recorded

by  the  trial  court  are  consistent  with  the  material  on

record.  The  law,  therefore,  does  not  envisage  the

dismissal of the appeal for default or non-prosecution but

only contemplates disposal on merits after perusal of the

record.  Therefore,  with  respect,  we  find  it  difficult  to

agree  with  the  suggestion  in  Ram Naresh  Yadav case

[AIR 1987  SC  1500  :  1987  Cri  LJ  1856]  that  if  the

appellant or his pleader is not present, the proper course

would be to dismiss an appeal for non-prosecution.5
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