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“5.  In  this  regard,  learned  counsel  for  the

appellants  has referred  to  a  judgment  of  the
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division  bench of  this  Court  rendered  in  the

case  of  Krishna  Khetarpal,  Headmistress,

Government  Girls  High  School,  Bhuna,

Tehsil  Fatehabad,  District  Hisar  v.  Satish

Lal; 1986 (2) PLR 608 in which the same issue

had arisen  and it  has  been  decided that  the

appeal  against  the  consent  decree  passed

under Section 13B is appealable under Section

28 of the Act and Sub Section 3 of Section 96 of

the  CPC has  no bar.  Since,  this  issue is  no

more res integra as already been decided by

this Court, therefore, we have entertained the

appeal.”
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“An appeal  against  the  decree  of  divorce by

mutual  consent  distinctly  is  not  merely  on

consent  of  the  parties,  for  the  matrimonial

Court is involved in decision making so that it

accords not only with provisions of Section 13-

B of the Act but also Section 23 of the Act. In

sub-section 13- B of the Act, a joint petition by
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the  spouses  can  be  presented  to  the  District

Court on the ground that they have been living

separately  for  a  period of  one year  or  more

before the presentation of the petition and that

they  have not  been able to  live  together and

further that they have mutually agreed that the

marriage should be dissolved. The petition then

lies  in  hibernation  for  six  months  and under

sub-section (2) both the parties have to activate

it on the motion to the Court. It is then that the

Court  enters  upon  an  enquiry  into  the  facts

where the marriage has been solemnized and

whether the averments in the petition are true

and  further  there  are  no  impediments  in  the

way  as  conceived  of  in  Section  23  and  in

particular  of  sub-section  (1)(bb)  that  such

consent has not been obtained by force, fraud

or undue influence. Thus a decree for divorce

by  mutual  consent  is  not  based  merely  on

mutuality  of  the  consenting  parties  but  the

court's  involvement  in  decision  making  is

inextricably a part of the decree. And since the

possibility  of  an  error,  legal  or  factual,

entering in the decision making cannot be ruled

out, an appeal under Section 28 of the Act has

advisedly been provided. Besides, Section 12 of

the  said  Act  says  that  subject  to  other
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provisions  contained  in  the  said  Act  and  to

such rules and the High Court may make in this

behalf as proceedings under the said Act shall

be  regulated,  as  far  as  may  be,  by  the  Civil

Procedure Code, 1908. Thus the proceedings in

the appeal are to be regulated as far as may be,

by the Civil Procedure Code without altering

the substantive right of  appeal  to  the  parties

concerned.  On  the  above  analysis  and

differentiation,  the  conclusion  is  inescapable

that an appeal against a consent decree under

Section  138  of  the  Act  is  appealable  under

Section 28 of the Act and sub- section (3) of the

Section 96 of the Civil Procedure Code is no

bar. Similarly any other consent decree passed

under the said Act is also appealable.”
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