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“10. We have heard learned Counsel for the parties and 

perused the record.  

 

10.1. The Appellant was forcibly expropriated of her 

property in 1967, when the right to property was a 
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fundamental right guaranteed by Article 31 in Part III of 

the Constitution.  

Article 31 guaranteed the right to private property, 

(�1#� 3"!"#� $%� �#("� �#):!;� < � 3-5$01� �$7!;� �$(#� !)0�

	/( ������=>��3��=�) which could not be deprived without 

due process of law and upon just and fair compensation.  

 

 

10.2. The right to property ceased to be a fundamental right 

by the Constitution (Forty Fourth Amendment) Act, 1978, 

however, it continued to be a human right (�-?!/!.�,!)!�

�$(1'���	/( �< �� � � � ���	/( ����������3����>�) in a 

welfare State, and a Constitutional right under Article 300 

A of the Constitution. Article 300 A provides that no person 

shall be deprived of his property save by authority of law. 

The State cannot dispossess a citizen of his property except 

in accordance with the procedure established by law. The 

obligation to pay compensation, though not expressly 

included in Article 300 A, can be inferred in that Article.   

(,���
;!)"!"'$)�
<" �9"0 �< �3"!"#�$%�,!/)!"!?!��������=�

3��).   

  To forcibly dispossess a person of his private 

property, without following due process of law, would be 

violative of a human right, as also the constitutional right 

under Article 300 A of the Constitution.  

 

Reliance is placed on the judgment in �')0-("!)�


#"/$;#-.��$/7$/!"'$)�9"0 �< ��!/'-(�31!7-/��1#)!'@���

����>��A�3�����A wherein this Court held that:  

 

“ 6. … Having regard to the provisions contained in 

Article 300−A of the Constitution, the State in exercise 

of its power of "eminent domain" may interfere with 

the right of property of a person by acquiring the same 
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but the same must be for a public purpose and 

reasonable compensation therefor must be paid.”  

(emphasis supplied)  

 

In � � 
!0.!..!� < � 3 � �!.!?/'(1)!� �#00B@� ������� �>�

3���>�A, this Court held that:  

 

“21. If the right of property is a human right as also 

a constitutional right, the same cannot be taken away 

except in accordance with law. Article 300−A of the 

Constitution protects such right. The provisions of 

the Act seeking to divest such right, keeping in view 

of the provisions of Article 300−A of the Constitution 

of India, must be strictly construed.”  

(emphasis supplied)  

 

:
����
��������
����	���
��	���"����#�$�
���
��������

��� %���� ���� $�
�� & ���'� (� ���� )*+, this Court 

recognized the right to property as a basic human 

right in the following words:  

 

“30. It is accepted in every jurisprudence and 

by different political thinkers that some amount 

of property right is an indispensable safeguard 

against tyranny and economic oppression of 

the Government. Jefferson was of the view that 

liberty cannot long subsist without the support 

of property. "Property must be secured, else 

liberty cannot subsist" was the opinion of John 

Adams. Indeed the view that property itself is 

the seed bed which must be conserved if other 

constitutional values are to flourish is the 

consensus among political thinkers and 

jurists.”  
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(emphasis supplied)  

 

In ,��-.
��� ���.
��� /
��
��� 	�� ������ ���

0-1�����&�((*'��-����������*(�, this Court held as 

follows :  

“48. …In other words, Article 300−A 

only limits the powers of the State that no 

person shall be deprived of his property save 

by authority of law. There has to be no 

deprivation without any sanction of law. 

Deprivation by any other mode is not 

acquisition or taking possession under Article 

300−A. In other words, if there is no law, there 

is no deprivation.”  

(emphasis supplied)  

 

10.3. In this case, the Appellant could not have been 

forcibly dispossessed of her property without any 

legal sanction, and without following due process of 

law, and depriving her payment of just compensation, 

being a fundamental right on the date of forcible 

dispossession in 1967. 

 

10.4. The contention of the State that the Appellant or 

her predecessors had “orally” consented to the 

acquisition is completely baseless. We find complete 

lack of authority and legal sanction in compulsorily 

divesting the Appellant of her property by the State.  

 

10.5. In a democratic polity governed by the rule of 

law, the State could not have deprived a citizen of 

their property without the sanction of law. Reliance is 

placed on the judgment of this Court in �-2�����

/����,�

��#�$�
��	��3�4������#�$�
. & ��)'�������
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)*), wherein it was held that the State must comply 

with the procedure for acquisition, requisition, or any 

other permissible statutory mode. The State being a 

welfare State governed by the rule of law cannot 

arrogate to itself a status beyond what is provided by 

the Constitution.  

This Court in 3"!"#� $%� �!/B!)!� < � �-?#(1�

,-.!/� & ��)'� �� ���� )*) held that the right to 

property is now considered to be not only a 

constitutional or statutory right, but also a human 

right. Human rights have been considered in the 

realm of individual rights such as right to shelter, 

livelihood, health, employment, etc. Human rights 

have gained a multi−faceted dimension.  

 

10.6. We are surprised by the plea taken by the State 

before the High Court, that since it has been in 

continuous possession of the land for over 42 years, 

it would tantamount to “adverse” possession. The 

State being a welfare State, cannot be permitted to 

take the plea of adverse possession, which allows a 

trespasser i.e. a person guilty of a tort, or even a 

crime, to gain legal title over such property for over 

12 years. The State cannot be permitted to perfect its 

title over the land by invoking the doctrine of adverse 

possession to grab the property of its own citizens, as 

has been done in the present case.  

 

10.7. The contention advanced by the State of delay 

and laches of the Appellant in moving the Court is 

also liable to be rejected. Delay and laches cannot be 

raised in a case of a continuing cause of action, or if 

the circumstances shock the judicial conscience of 

the Court. Condonation of delay is a matter of 
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judicial discretion, which must be exercised 

judiciously and reasonably in the facts and 

circumstances of a case. It will depend upon the 

breach of fundamental rights, and the remedy 

claimed, and when and how the delay arose. There is 

no period of limitation prescribed for the courts to 

exercise their constitutional jurisdiction to do 

substantial justice.  

In a case where the demand for justice is so 

compelling, a constitutional Court would exercise its 

jurisdiction with a view to promote justice, and not 

defeat it. 4�� �-2����� /���� ,�

�� #� $�
�� 	��

3�4������#�$�
��& ��)'�������)*)) this Court while 

dealing with a similar fact situation, held as follows : 

 

“There are authorities which state that delay 

and laches extinguish the right to put forth a 

claim. Most of these authorities pertain to 

service jurisprudence, grant of compensation 

for a wrong done to them decades ago, 

recovery of statutory dues, claim for 

educational facilities and other categories of 

similar cases, etc. Though, it is true that there 

are a few authorities that lay down that delay 

and laches debar a citizen from seeking 

remedy, even if his fundamental right has been 

violated, under Article 32 or 226 of the 

Constitution, the case at hand deals with a 

different scenario altogether. Functionaries of 

the State took over possession of the land 

belonging to the Appellants without any 

sanction of law. The Appellants had asked 

repeatedly for grant of the benefit of 

compensation. The State must either comply 
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with the procedure laid down for acquisition, 

or requisition, or any other permissible 

statutory mode.” 

 (emphasis supplied) 
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shall be deprived of his property save by authority of law.”  
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�� 3#&"'$)��=�$%�"1#��;#&"/'&'"B��&"@��=�������	��	��
����-�

“19. Compensation for damage.— 

 (1) A licensee shall, in exercise of any of the powers 

conferred by or under this Act, cause as little damage, 

detriment and inconvenience as may be, and shall make full 

compensation for any damage, detriment or inconvenience 

caused by him or by any one employed by him. 

 (2) Save in the case provided for in section 12, sub>section 

(3), where any difference or dispute arises as to the amount 

or the application of such compensation the matter shall be 

determined by arbitration.” 

�

���������7�����
��8��������������5� ��) reads as under:> 

 

9�������� �7. (Provisions as to opening up of streets, 

railways, etc): >>>  

(1) A licensee may, from time to time but subject always to 

the terms and conditions of his licence, within his area of 

supply or transmission or when permitted by the terms of 

his licence to lay down or place electric supply lines 

without the area of supply, without that area carry out 

works such as –  

(a) to open and break up the soil and pavement of any 

street, railway or tramway;  

(b) to open and break up any sewer, drain or tunnel in 

or under any street, railway or tramway;  

(c) to alter the position of any line or works or pipes, 

other than a main sewer pipe;  

(d) to lay down and place electric lines, electrical plant 

and other works;  

(e) to repair, alter or remove the same;  

(f) to do all other acts necessary for transmission or 

supply of electricity.  
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(2) The Appropriate Government may, by rules made by it 

in this behalf, specify, >  

(a) the cases and circumstances in which the consent in 

writing of the Appropriate Government, local authority, 

owner or occupier, as the case may be, shall be required 

for carrying out works;  

(b) the authority which may grant permission in the 

circumstances where the owner or occupier objects to 

the carrying out of works;  

(c) the nature and period of notice to be given by the 

licensee before carrying out works; 

(d) the procedure and manner of consideration of 

objections and suggestion received in accordance with 

the notice referred to in clause (c);  

(e) the determination and payment of compensation or 

rent to the persons affected by works under this section;  

(f) the repairs and works to be carried out when 

emergency exists;  

(g) the right of the owner or occupier to carry out 

certain works under this section and the payment of 

expenses therefor;  

(h) the procedure for carrying out other works near 

sewers, pipes or other electric lines or works;  

(i) the procedure for alteration of the position of pipes, 

electric lines, electrical plant, telegraph lines, sewer 

lines, tunnels, drains, etc.;  

(j) the procedure for fencing, guarding, lighting and 

other safety measures relating to works on streets, 

railways, tramways, sewers, drains or tunnels and 

immediate reinstatement thereof;  

(k) the avoidance of public nuisance, environmental 

damage and unnecessary damage to the public and 

private property by such works;  
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(l) the procedure for undertaking works which are not 

repairable by the Appropriate Government, licensee or 

local authority;  

(m) the manner of deposit of amount required for 

restoration of any railways, tramways, waterways, etc.;  

(n) the manner of restoration of property affected by 

such works and maintenance thereof;  

(o) the procedure for deposit of compensation payable 

by the licensee and furnishing of security; and 

(p) such other matters as are incidental or consequential 

to the construction and maintenance of works under this 

section.  

 

(3) A licensee shall, in exercise of any of the powers 

conferred by or under this section and the rules made 

thereunder, cause as little damage, detriment and 

inconvenience as may be, and shall make full compensation 

for any damage, detriment or inconvenience caused by him 

or by any one employed by him.  

 

(4) Where any difference or dispute [including amount of 

compensation under sub>section (3)] arises under this 

section, the matter shall be determined by the Appropriate 

Commission.  

 

(5) The Appropriate Commission, while determining any 

difference or dispute arising under this section in addition 

to any compensation under sub>section (3), may impose a 

penalty not exceeding the amount of compensation payable 

under that sub>section.” 
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“2. The Recommendations made by the Committee are 

hereby formulated in the form of following guidelines for 

determining the compensation towards "damages" as 

stipulated in section 67 and 68 of the Electricity Act, 2003 

read with Section 10 and 16 of Indian Telegraph Act, 1885 

which will be in addition to the compensation towards 

normal crop and tree damages. This amount will be payable 

only for transmission lines supported by a tower base of 66 

KV and above, and not for sub>transmission and 

distribution lines below 66 KV:>  

(i) Compensation @ 85% of land value as determined by 

District Magistrate or any other authority based on 

Circle rate/ Guideline value/ Stamp Act rates for 

tower base area (between four legs) impacted 

severely due to installation of tower/pylon structure;  

(ii) Compensation towards diminution of land value in 

the width of Riqht of Way (RoW) Corridor due to 

laying of transmission line and imposing certain 

restriction would be decided by the States as per 

categorization/type of land in different places of 

States, subject to a maximum of 15% of land value as 

determined based on Circle rate Guideline value 

Stamp Act rates;  

(iii)  In areas where land owner/owners have been offered 

accepted alternate mode of compensation by 

concerned corporation Municipality under Transfer 

Development Rights (TDR) policy of State, the 

licensee Utility shall deposit compensation amount as 

per (i) & (ii) above with the concerned Corporation 

Municipality, Local Body or the State Government.  

(iv) For this purpose, the width of RoW corridor shall not 

be more than that prescribed in the table at Annex>2 
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and shall not be less than the width directly below the 

conductors”. 
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