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“I/we also understand that in case of any misstatement or

suppression of material information, subject to provision of

Section 45 of the Insurance Act,  1938, the Company has

right to repudiate any claim against the Policy.”    
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“B. Have  you  ever  had  any  medical  or  surgical

treatment, including investigations,  tests,  scans or X+rays

for any of the following illness or medical conditions:

(i) High Blood Pressure, angina, heart attack, stroke or

any disorder of heart or circulation: ’NO’.”
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Branch Manager, Bajaj Allianz Life Insurance Company Limited and

others Vs. Dalbir Kaur, bearing Civil Appeal No.3397 of 2020, decided

on 09.10.2020, reported as 2021 (1) PLR 547�� �����&���	
��@
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“5. The respondent instituted a consumer complaint before the

District Consumer Disputes Redressal Forum. The District Forum

allowed the complaint and directed the appellants to pay the full

death claim together with interest. The first appeal was rejected

by  the  State  Consumer  Disputes  Redressal  Commission

(hereinafter referred to as “SCDRC”) and the revision before the

National Consumer Disputes Redressal Commission (hereinafter

referred to as “NCDRC”) has also been dismissed. The NCDRC

has  relied  on  the  decision  of  this  Court  in  Sulbha  Prakash

Motegaonkar  & Ors  vs  Life  Insurance  Corporation of  lndia,

Civil Appeal No.8245 of 2015 decided on 05.10.2015. According

to the NCDRC, a disease has to be distinguished from a mere

illness. It held that the death had occurred due to natural causes

and there was no reasonable nexus between the cause of death

and non+disclosure of disease. Consequently, while affirming the

judgment of the SCDRC, the NCDRC imposed costs of Rs. 2 lakhs

on the appellants, of which, an amount of Rs. 1 lakh was to be

paid to the complainant and Rs. 1 lakh was to be deposited with

the Consumer Legal Aid Account of the District Forum.

xxx xxx xxx
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9. A  contract  of  insurance  is  one  of  utmost  good  faith.  A

proposer who seeks to obtain a policy of  life insurance is duty

bound to disclose all material facts bearing upon the issue as to

whether the insurer would consider it appropriate to assume the

risk which is proposed. It is with this principle in view that the

proposal  form  requires  a  specific  disclosure  of  pre+existing

ailments,  so as to  enable the insurer to  arrive at  a considered

decision based on the actuarial risk. In the present case, as we

have indicated,  the  proposer  failed to  disclose  the vomiting  of

blood which had taken place barely a month prior to the issuance

of the policy of insurance and of the hospitalization which had

been  occasioned  as  a  consequence.  The  investigation  by  the

insurer  indicated  that  the  assured  was  suffering  from  a  pre+

existing ailment, consequent upon alcohol abuse and that the facts

which  were  in  the  knowledge  of  the  proposer  had  not  been

disclosed. This brings the ground for repudiation squarely within

the principles which have been formulated by this Court in the

decisions  to  which  a  reference  has  been  made earlier.  In  Life

Insurance Corporation of India Vs. Asha Goel this Court held:

“12…The contracts of insurance including the contract of

life assurance are contracts uberrima fides and every fact

of material (sic material fact) must be disclosed, otherwise,

there is good ground for rescission of the contract. The duty

to  disclose  material  facts  continues  right  up  to  the

conclusion of  the contract and also implies any material

alteration in the  character  of  risk  which  may take place

between the  proposal  and its  acceptance.  If  there  is  any

misstatements or suppression of material facts, the policy

can  be  called  into  question.  For  determination  of  the

question  whether  there  has  been  suppression  of  any

material facts it may be necessary to also examine whether

the suppression relates to a fact which is in the exclusive

knowledge of the person intending to take the policy and it
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could  not  be  ascertained  by  reasonable  enquiry  by  a

prudent person.” 

10 This has been reiterated in the judgments in  P.C. Chacko

Vs.  Chairman,  Life  Insurance  Corporation  of  India  and

Satwant  Kaur  Sandhu  Vs.  New  India  Assurance  Company

Limited.  In  Satwant  Kaur  Sandhu Vs.  New India  Assurance

Company Limited, at the time of obtaining the Mediclaim policy,

the insured suffered from chronic diabetes and renal failure, but

failed  to  disclose  the  details  of  these  illnesses  in  the  policy

proposal  form.  Upholding  the  repudiation  of  liability  by  the

insurance company, this Court held:

“25. The upshot of the entire discussion is that in a contract

of insurance, any fact which would influence the mind of a

prudent  insurer  in  deciding  whether  to  accept  or  not  to

accept  the  risk is  a  “material  fact”.  If  the  proposer has

knowledge  of  such  fact,  he  is  obliged  to  disclose  it

particularly  while  answering  questions  in  the  proposal

form.  Needless  to  emphasise  that  any inaccurate  answer

will  entitle  the  insurer  to  repudiate  his  liability  because

there is clear presumption that any information sought for

in the proposal form is material for the purpose of entering

into a contract of insurance.” 

11. Recently, this Court in Reliance Life Insurance Co. Ltd. vs

Rekhaben Nareshbhai Rathod (2019) 6 SCC 175, has set aside

the judgement of the NCDRC, whereby the NCDRC had held that

the failure of the insured to disclose a previous insurance policy

as required under the policy proposal form would not influence

the decision of a prudent insurer to issue the policy in question

and  therefore  the  insurer  was  disentitled  from  repudiating  its

liability.  This  Court,  while  allowing  the  repudiation  of  the

insurance claim, held:

“30. It is standard practice for the insurer to set out in the

application  a  series  of  specific  questions  regarding  the
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applicant's  health  history  and  other  matters  relevant  to

insurability. The object of  the proposal form is to gather

information about a potential client, allowing the insurer to

get all information which is material to the insurer to know

in order to assess  the risk and fix  the premium for each

potential client. Proposal forms are a significant part of the

disclosure procedure and warrant accuracy of statements.

Utmost care must be exercised in filling the proposal form.

In  a  proposal  form  the  applicant  declares  that  she/he

warrants  truth.  The contractual  duty  so  imposed is  such

that  any  suppression,  untruth  or  inaccuracy  in  the

statement  in  the  proposal  form  will  be  considered  as  a

breach of the duty of good faith and will render the policy

voidable by the insurer. The system of adequate disclosure

helps buyers and sellers of insurance policies to meet at a

common point  and  narrow down the  gap  of  information

asymmetries. This allows the parties to serve their interests

better  and  understand  the  true  extent  of  the  contractual

agreement.

31.  The  finding  of  a  material  misrepresentation  or

concealment in insurance has a significant effect upon both

the insured and the insurer in the event of a dispute. The

fact it would influence the decision of a prudent insurer in

deciding as to whether or not to accept a risk is a material

fact. As this Court held in Satwant Kaur (supra) "there is a

clear presumption that any information sought  for in the

proposal form is material for the purpose of entering into a

contract  of  insurance".  Each  representation  or  statement

may be material to the risk. The insurance company may

still offer insurance protection on altered terms.” 

12 The  decision  of  this  Court  in  Sulbha  Prakash

Motegaonkar vs Life Insurance Corporation of lndia, which has
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been relied upon by the NCDRC, is clearly distinguishable. In that

case, the assured suffered a myocardial infarction and succumbed

to it. The claim was repudiated by the insurance company on the

ground  that  there  was  a  suppression  of  a  pre+existing  lumbar

spondilitis. It was in this background that this Court held that the

alleged concealment  was  of  such a nature  that  would  not  dis+

entitle the deceased from getting his life insured. In other words,

the  pre+existing  ailment  was  clearly  unrelated  to  the  cause  of

death.  This  Court  had  also  observed  in  its  decision  that  the

ailment  concealed  by  the  deceased  was  not  a  life+threatening

disease. This decision must, therefore, be distinguished from the

factual position as it has emerged before this Court.

13. The medical records which have been obtained during the

course of the investigation clearly indicate that the deceased was

suffering  from a  serious  pre+  existing  medical  condition  which

was  not  disclosed  to  the  insurer.  In  fact,  the  deceased  was

hospitalized to undergo treatment for such condition in proximity

to the date of his death, which was also not disclosed in spite of

the  specific  queries  relating  to  any  ailment,  hospitalization  or

treatment undergone by the proposer in Column 22 of the policy

proposal form. We are, therefore, of the view that the judgment of

the NCDRC in the present case does not  lay down the correct

principle  of  law  and  would  have  to  be  set  aside.  We  order

accordingly.”
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“12. Coming to the question of scope of repudiation of claim of

the  insured  or  nominee  by  the  Corporation,  the  provisions  of

section 45 of the Insurance Act is of relevance in the matter. The

section  provides,  inter  alia,  that  no  policy  of  life  insurance

effected after  the  coming into force  of  this  Act  shall,  after  the

expiry of  two years from the date on which it  was effected, be

called in question by an insurer on the ground that a statement

made in the proposal for insurance or in any report of a medical

officer,  or  referee,  or  friend  of  the  insured,  or  in  any  other

document leading to the issue of  the policy,  was inaccurate or

false,  unless  the  insurer  shows  that  such  statement  was  on  a

material  matter  or  suppressed  facts  which  it  was  material  to

disclose and that it  was fraudulently made by the policy+holder

and that the policy+holder knew at the time of making it that the

statement  was  false  or  that  is  suppressed  facts  which  it  was

material to disclose. The proviso which deals with proof of age of

the  insured  is  not  relevant  for  the  purpose  of  the  present

proceeding. On a fair reading of the section it is clear that it is

restrictive  in  nature.  It  lays  down  three  conditions  for

applicability of the second part of the section namely : + (a) the

statement must be on a material matter or must suppress facts

which it  was  material  to  disclose ;  (b)  the  supression must  be

fraudulently made by the policy holder; and (c) the policy holder

must have known at the time of making the statement that it was

false or that it suppressed facts which it was material to disclose.

Mere inaccuracy of falsity in respect of some recitals or items in

the proposal is not sufficient. The burden of proof is on the insurer

to establish these circumstances and unless the insurer is able to

do so there is no question of the policy being avoided on ground

of misstatement of facts. The contracts of insurance including the

contract of life assurance are contracts uberrima fides and every

fact of material (sic material facts) must be disclosed, otherwise,

there is good ground for rescission of the contract. The duty to

disclose material facts continues right up to the conclusion of the
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contract and also implies any material alteration in the character

of the risk which may take place between the proposal and its

acceptance.  If  there  are  any  misstatements  or  suppression  of

material  facts,  the  policy  can  be  called  in  question.  For

determination of the question whether there has been suppression

of any material facts it may be necessary to also examine whether

the  suppression  relates  to  a  fact  which  is  in  the  exclusive

knowledge of the person intending to take the policy and it could

not be ascertained by reasonable enquiry by a prudent person.

13. In this connection we may notice the decision of this Court

in  Mithoolal  Nayak  Vs.  Life  Insurance  Corporation  of  India

(AIR 1962 SC 814), in which the position of law was stated thus:

(a)  the  statement  must  be  on  a  material  matter  or  must

suppress facts which it was material to disclose; 

(b) the supression must be fraudulently made by the policy

holder; and 

(c) the policy holder must have known at the time of making

the statement that it  was false or that it  suppressed facts

which it was material to disclose. 

C���&����������������	���
��
����#�'��	
����
����$�#�
���������	

RSA Nos.2465 and 1955 of 2011, titled as Harpreet Kaur and others

Vs.  Life  Insurance  Corporation  of  India  and  others,  decided  on

29.01.2019�� �����&���	
��@
���
����
����������#�'��	
�������
�#��<

“21. Taking  into  consideration  the  materials  on  record,  it

becomes an established position of the case that the deceased had

undergone valve replacement surgery in the year 1993 when he

remained admitted in Batra Hospital, Delhi but he concealed this

material fact at the time of filling in the proposal forms as well as

examination by the doctors of LIC. The deceased had undergone

by+pass  surgery  in  August  2003  and  died  on  09.09.2003  at  a
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young age of about 35 years. When the facts and circumstances of

the present case are examined in the light of judgments of Hon'ble

the Supreme Court in  Mithoolal Nayak's case (supra) and Smt.

Asha  Goel's  case  (supra),  prescribing  the  three  conditions  for

applying second part of Section 45  of the Act, I find myself unable

to subscribe to contentions made by counsel  for  the appellants

that findings recorded by the Courts with regard to repudiation of

claim in respect of policies obtained in the year 2002 and 2003

are illegal and liable to be set aside. Rather the deceased is guilty

of making false statement on a material matter and suppressing

fact which was material to disclose and suppression of facts can

safely be held to be fraudulent which was known to the policy

holder at the time of making the statement that it was false and

that he suppressed the facts which were material to disclose. In

this  view  of  the  matter,  all  the  four  policies  in  question  were

rightly repudiated by LIC and as such findings of the trial Court

dismissing suit of the appellants/plaintiffs in totality are liable to

be affirmed.”
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“45.  Policy  not  be  called  in  question  on  ground  of

misstatement after three years. —

(1) No policy of life insurance shall be called in question on

any ground whatsoever after the expiry of three years from

the date of the policy, i.e., from the date of issuance of the

policy or the date of commencement of risk or the date of

revival of the policy or the date of the rider to the policy,

whichever is later.

(2) A policy of life insurance may be called in question at

any time within three years from the date of issuance of the

policy or the date of commencement of risk or the date of

revival of the policy or the date of the rider to the policy,

whichever is later, on the ground of fraud:

Provided  that  the  insurer  shall  have  to  communicate  in

writing  to  the  insured  or  the  legal  representatives  or

nominees  or  assignees  of  the  insured  the  grounds  and

materials on which such decision is based.

Explanation I. —For the purposes of this sub+section, the

expression  “fraud”  means  any  of  the  following  acts

committed by the  insured or by his  agent,  with  intent  to

deceive the insurer or to induce the insurer to issue a life

insurance policy: —

(a) the suggestion, as a fact of that which is not true

and which the insured does not believe to be true;

(b) the active concealment of  a fact by the insured

having knowledge or belief of the fact;

(c) any other act fitted to deceive; and

(d)  any such  act  or  omission  as  the  law specially

declares to be fraudulent.

Explanation II. —Mere silence as to facts likely to affect the

assessment of the risk by the insurer is not fraud, unless the

circumstances of the case are such that regard being had to
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them,  it  is  the  duty  of  the  insured  or  his  agent  keeping

silence,  to  speak,  or  unless  his  silence  is,  in  itself,

equivalent to speak.

(3) Notwithstanding anything contained in sub+section (2),

no insurer  shall  repudiate a life  insurance policy  on the

ground  of  fraud  if  the  insured  can  prove  that  the

misstatement of or suppression of a material fact was true

to the best of his knowledge and belief or that there was no

deliberate  intention  to  suppress  the  fact  or  that  such

misstatement of or suppression of a material fact are within

the knowledge of the insurer:

Provided that in case of fraud, the onus of disproving lies

upon the beneficiaries, in case the policyholder is not alive. 

Explanation.  —A  person  who  solicits  and  negotiates  a

contract of insurance shall be deemed for the purpose of

the formation of the contract, to be the agent of the insurer. 

(4) A policy of life insurance may be called in question at

any time within three years from the date of issuance of the

policy or the date of commencement of risk or the date of

revival of the policy or the date of the rider to the policy,

whichever is later, on the ground that any statement of or

suppression of a fact material to the expectancy of the life

of the insured was incorrectly made in the proposal or other

document on the basis of which the policy was issued or

revived or rider issued:

Provided  that  the  insurer  shall  have  to  communicate  in

writing  to  the  insured  or  the  legal  representatives  or

nominees  or  assignees  of  the  insured  the  grounds  and

materials on which such decision to repudiate the policy of

life insurance is based:
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Provided further that in case of repudiation of the policy on

the ground of  misstatement  or  suppression of  a  material

fact, and not on the ground of fraud, the premiums collected

on the policy till the date of repudiation shall be paid to the

insured  or  the  legal  representatives  or  nominees  or

assignees of the insured within a period of ninety days from

the date of such repudiation.

Explanation.  —For  the  purposes  of  this  sub+section,  the

misstatement  of  or  suppression  of  fact  shall  not  be

considered material unless it  has a direct bearing on the

risk undertaken by the insurer, the onus is on the insurer to

show that had the insurer been aware of the said fact no life

insurance policy would have been issued to the insured.

(5) Nothing in this section shall prevent the insurer from

calling for proof of age at any time if he is entitled to do so,

and  no  policy  shall  be  deemed  to  be  called  in  question

merely  because  the  terms  of  the  policy  are  adjusted  on

subsequent  proof  that  the  age  of  the  life  insured  was

incorrectly stated in the proposal.”
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������Mithoolal Nayak Vs.

LIC of India, reported as AIR 1962 SC 814��!���������������#������
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 “The three conditions for the application of the second part of  

Section 45 are:

(a) the statement must be on a material matter or must suppress

facts which it was material to disclose ;

(b)  the  suppression  must  be  fraudulently  made  by  the  policy

holder; and

(c) the policy holder must have known at the time of making the

statement that it was false or that it is suppressed facts which it

was material to disclose.”
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MATERIAL: Important; more or less necessary; having influence

or  effect;  going  to  the  merits;  having  to  do  with  matter,  as

distinguished from form. Representation relating to matter which

is  so  substantial  and important  as  to  influence party  to  whom

made is "material." McGuire v. Gunn, 133 Kan. 422, 300 P. 654,

656.

RELEVANT:  Applying  to  the  matter  in  question;  affording

something to the purpose. Fact is relevant to another fact when,

according  to  common course  of  events,  existence of  one taken

alone or in connection with the other fact renders existence of the

other certain or more probable. Gulf, C. & S. F. Ry. Co. v. Downs,

Tex.Civ.App., 70 S.W.2d 318, 322.
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“2. Definitions – In these regulations,  unless the context

otherwise requires + 

(d) "Proposal Form" means a form to be filled in by the

proposer  for  insurance,  for  furnishing  all  material

information required by the insurer in respect of a risk, in

order to enable the insurer to decide whether to accept to

decline,  to  undertake  the  risk,  and  in  the  event  of

acceptance of the risk, to determine the rates,  terms and

conditions of a cover to be granted.

Explanation.  +"Material"  for  the  purpose  of  these

regulations shall mean and include all important, essential
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and relevant information in the context of underwriting the

risk to be covered by the insurer.”
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“(i) Whether the appellant herein had suppressed or not disclosed

material  facts  in  the  proposal  form  which  could  have  led  the

insurer to repudiate the policy in question? 

(ii)  Whether  the  Commission  was  justified  in  dismissing  the

complaint? 

(iii) What Order?

D��&�������	��	'�
�� 
����������������#��� � 
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“Uberrimae Fidei

30. It is observed that insurance contracts are special contracts

based on the general principles of full disclosure inasmuch as a

person seeking insurance is bound to disclose all material facts

relating to the risk involved. Law demands a higher standard of

good faith in matters of insurance contracts which is expressed in

the legal maxim uberrimae fidei. 
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31. Mac Gillivray on insurance law 13th Ed. has summarised the

duty of an insured to disclose as under: 

...the assured must disclose to the insurer all facts material

to an insurer's  appraisal of  the risk which are known or

deemed to be known by the assured but neither known nor

deemed to be known by the insurer. Breach of this duty by

the  assured  entitles  the  insurer  to  avoid  the  contract  of

insurance so long as he can show that the non− disclosure

induced the making of the contract on the relevant terms. 

32. Lord Mansfield in  Carter v. Boehm (1766) 3 Burr 1905 has

summarised the principles necessitating disclosure by the assured

in the following words: 

“Insurance is a contract of speculation. The special facts

upon which the  contingent  chance is  to  be  computed lie

most commonly in the knowledge of the assured only; the

underwriter trusts to his representation, and proceeds upon

confidence that he does not keep back any circumstance in

his knowledge to mislead the underwriter into a belief that

the  circumstance  does  not  exist.  The  keeping  back  such

circumstance is a fraud, and therefore the policy is void.

Although the suppression should happen through mistake,

without any fraudulent intention, yet still the underwriter is

deceived and the  policy  is  void;  because  the  risk  run is

really different from the risk understood and intended to be

run  at  the  time  of  the  agreement.  The  policy  would  be

equally void against the underwriter if he concealed...Good

faith forbids either party, by concealing what he privately

knows, to draw the other into a bargain from his ignorance

of the fact, and his believing the contrary.” 

The aforesaid principles would apply having regard to the

nature of policy under consideration, as what is necessary to be

disclosed are material facts which phrase is not definable as such,
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as the same would depend upon the nature and extent of coverage

of risk under a particular type of policy. In simple terms, it could

be  understood  that  any  fact  which  has  a  bearing  on  the  very

foundation of the contract of insurance and the risk to be covered

under the policy would be a “material fact.” 

xxx xxx xxx

34. Just as the insured has a duty to disclose all material facts,

the  insurer  must  also  inform the  insured  about  the  terms  and

conditions of the policy that is going to be issued to him and must

strictly  conform  to  the  statements  in  the  proposal  form  or

prospectus, or those made through his agents. Thus, the principle

of utmost good faith imposes meaningful reciprocal duties owed

by the insured to the insurer and vice versa. This inherent duty of

disclosure  was  a  common  law  duty  of  good  faith  originally

founded  in  equity  but  has  later  been  statutorily  recognised  as

noted above. It is also open to the parties entering into a contract

to extend the duty or restrict it by the terms of the contract. 

35. The  duty  of  the  insured  to  observe  utmost  good  faith  is

enforced by requiring him to respond to a proposal form which is

so framed to seek all relevant information to be incorporated in

the policy and to make it the basis of a contract. The contractual

duty  so  imposed  is  that  any  suppression  or  falsity  in  the

statements in the proposal form would result in a breach of duty of

good faith and would render the policy voidable and consequently

repudiate it at the instance of the insurer. 

36. In relation to the duty of disclosure on the insured, any fact

which would influence the judgment of a prudent insurer and not

a particular insurer is a material fact. The test is, whether, the

circumstances in question would influence the prudent insurer and

not  whether  it  might  influence  him  vide  Reynolds  v.  Phoenix

Assurance Co. Ltd. (1978) 2 Lloyd’s Rep. 440. Hence the test is

to be of a prudent insurer while issuing a policy of insurance. 
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37. The basic  test  hinges  on whether  the mind of  a  prudent

insurer would be affected, either in deciding whether to take the

risk at all or in fixing the premium, by knowledge of a particular

fact  if  it  had  been  disclosed.  Therefore,  the  fact  must  be  one

affecting the risk. If it has no bearing on the risk it need not be

disclosed and if it would do no more than cause insurers to make

inquiries delaying issue of the insurance, it is not material if the

result of the inquiries would have no effect on a prudent insurer. 

38. Whether  a  fact  is  material  will  depend  on  the

circumstances, as proved by evidence, of the particular case. It is

for the court to rule as a matter of law, whether, a particular fact

is capable of being material and to give directions as to the test to

be applied. Rules of universal application are not therefore to be

expected, but the propositions set out in the following paragraphs

are well established: 

(a) Any fact is material which leads to the inference, in the

circumstances of the particular case, that the subject matter

of insurance is  not  an ordinary risk,  but  is  exceptionally

liable to  be affected by the peril  insured against.  This  is

referred to as the ‘physical hazard.’ 

(b) Any fact is material which leads to the inference that the

particular  proposer  is  a  person,  or  one  of  a  class  of

persons,  whose  proposal  for  insurance  ought  to  be

subjected  at  all  or  accepted  at  a  normal  rate.  This  is

usually referred to as the ‘moral hazard.’

 The materiality  of  a particular fact  is  determined by the

circumstances of each case and is a question of fact. 

39. If a fact, although material, is one which the proposer did

not  and  could  not  in  the  particular  circumstances  have  been

expected  to  know,  or  if  its  materiality  would  not  have  been

apparent to a reasonable man, his failure to disclose it is not a

breach of his duty. 
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40. Full  disclosure  must  be  made  of  all  relevant  facts  and

matters  that  have occurred up to  the  time at  which there  is  a

concluded  contract.  It  follows  from  this  principle  that  the

materiality of a particular fact is determined by the circumstances

existing at the time when it ought to have been disclosed, and not

by the events which may subsequently transpire. The duty to make

full disclosure continues to apply throughout negotiations for the

contract but it comes to an end when the contract is concluded;

therefore, material facts which come to the proposer’s knowledge

subsequently need not be disclosed. 

41. Thus, a proposer is under a duty to disclose to the insurer

all material facts as are within his knowledge. The proposer is

presumed to know all the facts and circumstances concerning the

proposed insurance. Whilst the proposer can only disclose what is

known to him, the proposer’s duty of disclosure is not confined to

his  actual  knowledge,  it  also  extends  to  those  material  facts

which,  in  the  ordinary  course  of  business,  he  ought  to  know.

However, the assured is not under a duty to disclose facts which

he did not know and which he could not reasonably be expected to

know at the material time. The second aspect of the duty of good

faith arises in relation to representations made during the course

of negotiations, and for this purpose all statements in relation to

material  facts  made  by  the  proposer  during  the  course  of

negotiations for the contract constitute representations and must

be made in good faith. 

42. The basic rules to be observed in making a proposal for

insurance may be summarized as follows: 

(a) A fair and reasonable construction must be put upon the

language of the question which is asked, and the answer

given  will  be  similarly  construed.  This  involves  close

attention  to  the  language  used  in  either  case,  as  the

question  may  be  so  framed  that  an  unqualified  answer

amounts  to  an  assertion  by  the  proposer  that  he  has
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knowledge  of  the  facts  and  that  the  knowledge  is  being

imparted.  However,  provided  these  canons  are  observed,

accuracy  in  all  matters  of  substance  will  suffice  and

misstatements  or  omissions  in  trifling  and  insubstantial

respects will be ignored. 

(b) Carelessness is no excuse, unless the error is so obvious

that no one could be regarded as misled. If  the proposer

puts ‘no’ when he means ‘yes’ it will not avail him to say it

was a slip of the pen; the answer is plainly the reverse of

the truth. 

(c)  An  answer  which  is  literally  accurate,  so  far  as  it

extends, will not suffice if it is misleading by reason of what

is not stated. It may be quite accurate for the proposer to

state that he has made a claim previously on an insurance

company, but the answer is untrue if in fact he has made

more than one. 

(d) Where the space for an answer is left blank, leaving the

question  un−answered,  the  reasonable  inference  may  be

that there is nothing to enter as an answer. If in fact there is

something to enter as an answer, the insurers are misled in

that their reasonable inference is belied. It will then be a

matter  of  construction  whether  this  is  a  mere

non−disclosure,  the  proposer  having  made  no  positive

statement  at  all,  or  whether  in  substance  he  is  to  be

regarded as having asserted that there is in fact nothing to

state. 

(e) Where an answer is unsatisfactory, as being on the face

of  it  incomplete  or  inconsistent  the  insurers  may,  as

reasonable men, be regarded as put on inquiry, so that if

they  issue a policy  without  any  further  enquiry  they  are

assumed to have waived any further information. However,

having regard to the inference mentioned in head (4) above,
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the  mere  leaving  of  a  blank  space  will  not  normally  be

regarded as sufficient to put the insurers on inquiry. 

(f) A proposer may find it convenient to bracket together

two or more questions and give a composite answer. There

is no objection to his doing so, provided the insurers are

given  adequate  and  accurate  information  on  all  points

covered by the questions. 

(g) Any answer given, however accurate and honest at the

time it was written down, must be corrected if, up to the

time  of  acceptance  of  the  proposal,  any  event  or

circumstance  supervenes  to  make  it  inaccurate  or

misleading. 

[Source : Halsbury’s Laws of England, Fourth Edition,

Para 375, Vol.25 : Insurance] 

43. Sometimes the standard of duty of disclosure imposed

on  the  insured  could  make  the  insured  vulnerable  as  the

statements in the proposal form could be held against the insured.

Conversely, certain clauses in the policy of insurance could be

interpreted in light of the contra proferentem rule as against the

insurer. In order to seek specific information from the insured, the

proposal form must have specific questions so as obtain clarity as

to the underlying risks in the policy, which are greater than the

normal risks.”
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“51. We have also considered the following judgments : 

c) In Branch Manager Bajaj Allianz Life Insurance Co. v.

Dalbir Kaur − AIR 2020 SC 5210,  a proposal form was
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submitted to the appellant therein for a life insurance policy

containing questions pertaining to the health and medical

history of the proposer and required a specific disclosure as

to whether the proposer had undergone any treatment. The

proposer answered the queries in the negative. Further a

query regarding specific diseases or disorders suffered was

also responded to in the negative. A policy of insurance was

issued by the insurer on 12th August, 2014, insuring the life

of  the  proposer  for  a  sum of  Rs.  8.50  lakhs  payable  on

maturity  with the death benefit  of  Rs.  17 lakhs.  On 12th

September, 2014, the insured, Kulwant Singh, died giving

rise to a claim under the policy. The claim was subjected to

an independent investigation and the records revealed that

the deceased had been suffering from hepatitis C. The claim

was repudiated giving rise to a consumer complaint which

was allowed by the District Forum. The appeal before the

State Forum was also dismissed, so also by the National

Commission, the revision was dismissed. Being aggrieved

the insurance company had preferred an appeal before this

Court. It was held that the investigation conducted by the

insurer in the said case clearly indicated that the deceased

was suffering from a pre−existing medical condition which

was not  disclosed to  the  insurer  despite  specific  queries

relating  to  any  ailment,  hospitalisation  or  treatment

undergone by the proposer in column 22 of the proposal

form therein. Hence the judgment of the Commission was

set  aside  but  since  the  claim  amount  was  paid  to  the

respondent, exercising jurisdiction under Article 142 of the

Constitution it was directed that no recoveries be made by

the respondent insurer therein. 

In the aforesaid judgment, this Court distinguished

Sulbha  Prakash  Motegaonkar  and  Ors.  v.  Life

Insurance Corporation of India,  Civil  Appeal No.

8245/2015 decided on 5th October, 2015, by holding
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that  in  the  said  case  the  assured  therein  suffered

myocardial infraction and succumbed to it. The claim

was  repudiated  by  the  insurance  company  on  the

ground  that  there  was  a  suppression  of  a  pre−

existing lumbar spondylitis. It was in this background

that this Court held that the alleged concealment was

of  such  a  nature  that  would  not  dis−entitle  the

deceased  from  getting  his  life  insured.  In  other

words,  the  pre−existing  ailment  was  clearly

unrelated to the cause of death. 

52.  On  a  consideration  of  the  aforesaid  judgments,  the

following principles would emerge: 

(i) There is a duty or obligation of disclosure by the

insured regarding any material fact at the time of making

the  proposal.  What  constitutes  a  material  fact  would

depend upon the nature of the insurance policy to be taken,

the risk to be covered, as well as the queries that are raised

in the proposal form. 

(ii) What may be a material fact in a case would also

depend  upon  the  health  and  medical  condition  of  the

proposer. 

(iii) If specific queries are made in a proposal form

then it is expected that specific answers are given by the

insured who is bound by the duty to disclose all material

facts. 

(iv) If any query or column in a proposal form is left

blank then the insurance company must ask the insured to

fill  it  up.  If  in  spite  of  any column being  left  blank,  the

insurance  company  accepts  the  premium  and  issues  a

policy,  it  cannot  at  a  later  stage,  when a claim is  made

under  the  policy,  say  that  there  was  a  suppression  or
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non−disclosure of a material fact, and seek to repudiate the

claim. 

(v)  The  insurance  company  has  the  right  to  seek

details regarding medical condition, if any, of the proposer

by getting the proposer examined by one of its empanelled

doctors. If, on the consideration of the medical report, the

insurance company is satisfied about the medical condition

of the proposer and that there is no risk of  pre−existing

illness, and on such satisfaction it has issued the policy, it

cannot  thereafter,  contend  that  there  was  a  possible

pre−existing illness or sickness which has led to the claim

being made by the insured and for that reason repudiate the

claim. 

(vi) The insurer must be able to assess the likely risks

that  may  arise  from  the  status  of  health  and  existing

disease,  if  any,  disclosed by  the  insured in  the  proposal

form before issuing the insurance policy. Once the policy

has been issued after assessing the medical condition of the

insured, the insurer cannot repudiate the claim by citing an

existing  medical  condition  which  was  disclosed  by  the

insured in the proposal form, which condition has led to a

particular risk in respect of which the claim has been made

by the insured. 

(vii) In other words, a prudent insurer has to gauge

the possible risk that the policy would have to cover and

accordingly decide to either accept the proposal form and

issue  a  policy  or  decline  to  do  so.  Such  an  exercise  is

dependent on the queries made in the proposal form and the

answer to the said queries given by the proposer.”
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