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106 IN THE HIGH COURT OF PUNJAB AND HARYANA
AT CHANDIGARH

CRM-M-29423-2022
Date of decision: 12.07.2022

Mrs. Kalai Selvy Rasiah @ S. Shaminee Selvy ...Petitioner
Versus

State of Punjab and another ...Respondents

CORAM: HON'BLE MR. JUSTICE ANOOP CHITKARA

Present: Mr. Bharat Julka, Advocate for the petitioner.

Mr. Harsimar Singh Sitta, AAG, Punjab.

Mr. Ayush Gupta, Advocate for the complainant.
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ANOOP CHITKARA, J.

Complaint No. Sections Pending Titled

Instruments Act, | JMIC, Ludhiana Kalai Sevyh Rasiah
1881 as amended

upto date.

Coma/4798/2014 | 138 of Negotiable | In the Court of | Jasbir Kaur Versus Mrs.

1. The petitioner, facing prosecution under section 138 of the Negotiable
Instruments Act, which is a bailable and non-cognizable offence, and is now in pre-trial
custody due to non-compliance with certain undertakings and directions issued by
multiple orders passed right from the Ld. Trial Court to the Hon’ble Supreme Court has
come up before this Court under Section 439 of Code of Criminal Procedure, 1973

(Cr.P.C) seeking bail.

2. In paragraph 15 of the bail petition, the accused declares that except two similar

matters, she has no other criminal antecedents.

3. The second respondent had filed a criminal complaint against the petitioner for
the dishonor of cheque against the admitted liability of Rs. 1,55,20,000/. The petitioner
avoided the trial and chose legal forums probably to escape criminal prosecution, but

all these nefarious moves brought her behind bars, where she is currently languishing.

4, Ld. Counsel for the petitioner contends that the pre-trial incarceration would

cause an irreversible injustice to the petitioner and family.

5.  The contention on behalf of the Complainant is that the cheque amount is huge

0aéltnd as such she is not entitled to any bail during the trial. Ld. Counsel representing the
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State contends that it’s a private complaint and the role of the State is only to ensure
the presence of the accused to face trial and as such, in case this court grants bail

thenstrict conditions be imposed to ensure that she faces the trial.

REASONING:

6. The petitioner is facing prosecution in a summons case, for commission of offence
punishable under 138 of Negotiable Instruments Act, 1881, wherein apart from

compensation and fine, the maximum sentence the courts can impose is two years.

7. In the present case, the maximum sentence imposable for the offences
mentioned in FIR does not exceed seven years. Thus, directions passed in Arnesh Kumar

v. State of Bihar, (2014) 8 SCC 273, (Para 13), apply to this petition, wherein Hon’ble

Supreme Court directed all the State Governments to instruct its police officers not to
arrest the accused automatically when the offence is punishable with imprisonment for
a term which may be less than seven years or which may extend to seven years;

whether with or without fine.

8.  The likelihood of fleeing justice, can be taken care of by imposing elaborative and

stringent conditions. In Sushila Aggarwal, (2020) 5 SCC 1, Para 92, the Constitutional

Bench held that unusually, subject to the evidence produced, the Courts can impose

restrictive conditions.

9. Without commenting on the case's merits, in the facts and circumstances peculiar
to this case, and for the reasons mentioned above, the petitioner makes a case for bail,
subject to the following terms and conditions, which shall be over and above and

irrespective of the contents of the form of bail bonds in chapter XXXIIl of CrPC, 1973.

10. In Mahidul Sheikh v. State of Haryana, CRM-33030-2021 in CRA-S-363-2020,

decided on 14-01-2022, Para 53, [Law Finder Doc Id # 1933969], this Court observed,

[53]. The pragmatic approach is that while granting bail with
sureties, the “Court” and the “Arresting Officer” should give a choice
to the accused to either furnish surety bonds or to handover a fixed
deposit, or direct electronic money transfer where such facility is
available, or creating a lien over his bank account. The accused
should also have a further option to switch between the modes. The
option lies with the accused to choose between the sureties and
deposits and not with the Court or the arresting officer.

11. Give above, provided the accused is not required in any other case, the petitioner

shall be released on bail in the FIR mentioned above, subject to furnishing a personal

bond of Rs. Ten thousand (INR 10,000/-) and shall furnish one surety of Rs. Twenty-five

thousand (INR 25,000/-), to the satisfaction of the concerned Court/ Judicial Magistrate
NOTI having the jurisdiction over the Police Station conducting the investigation, and in case
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of non-availability, any nearest llaga Magistrate/duty Magistrate. Before accepting the
sureties, the concerned Court must satisfy that if the accused fails to appear in Court,

then such surety is capable of producing the petitioner before the Court.

12. In_the alternative, the petitioner may furnish a personal bond of Rs. Ten

Thousand only (INR 10,000/-), and hand over to the concerned court a fixed deposit(s)
for Rs. Ten Thousand only (INR 10,000/-), made in favour of Chief Judicial Magistrate of
the concerned district. Said fixed deposit may be made from any of the banks where
the stake of the State is more than 50%, or any of the well-established and stable
private banks, with the clause of automatic renewal of the principal and the interest

reverting to the linked account.

13. The fixed deposit need not necessarily be made from the applicant's account. If
such a fixed deposit is made in physical form, i.e., on paper, then the original receipt
shall be handed over to the concerned court. If made online, its printout, countersigned
by the accused, shall be given; and the depositor shall get the online liquidation
disabled. The applicant shall inform the concerned branch of the bank at the earliest
that it has been tendered as surety. Such information be sent either by e-mail or by
post/courier about the fixed deposit, whether made on paper or in any other mode,
along with its number and FIR number. After that, the applicant shall hand over such
proof and endorsement to the concerned police station. Such court shall have a lien
over the deposit until the case's closure, or discharged by substitution, or up to the
expiry of the period mentioned under S. 437-A CrPC, 1973, as the case may be. Subject
to the proceedings under S. 446 CrPC, the entire amount of fixed deposit, less taxes, if

any, shall be endorsed/returned to the depositor.

14. It shall be the total discretion of the applicant to choose between surety bonds
and fixed deposits. It shall also be open for the applicant to apply to the investigator or

the concerned court to substitute fixed deposit with surety bonds and vice-versa.

15. On the reverse page of personal bonds, the attesting officer shall mention the
permanent address of the petitioner along with the phone number linked with the
AADHAR card, the other phone numbers (if any), and e-mail (if any). In case of any
change in the above particulars, the petitioner shall immediately and not later than 30
days from such modification, intimate about the change to the concerned Police Station

and the concerned Court.

16. The petitioner to also execute a bond for attendance in the concerned Court(s), as
and when asked to do so and the petitioner shall regularly attend the trial court. The
presentation of the personal bond shall be deemed acceptance of the following and all

ot other stipulations, terms, and conditions of this bail order.
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17. Within ten days of release from prison, the petitioner shall procure a smartphone

and inform its IMEl number and other details to the SHO/I.O. of the Police station

mentioned above. The petitioner shall always keep the phone location/GPS on the

“ON” mode. Whenever the Investigating officer asks to share the location, the

petitioner shall immediately do so. The petitioner shall neither clear the location

history, WhatsApp chats, call logs nor format the phone without permission of the

concerned SHO/I.0. This condition shall continue till the completion of the trial or

closure of case, whichever is earlier.

18. Any Advocate for the petitioner and the Officer in whose presence the petitioner
puts signatures on personal bonds shall explain all conditions of this bail order in any

language that the petitioner understands.

19. Any observation made hereinabove is neither an expression of opinion on the

merits of the case nor shall the trial Court advert to these comments.

20. In return for the protection from incarceration, the Court believes that the

accused shall also reciprocate through desirable behavior.

21. There would be no need for a certified copy of this order for furnishing bonds, and
any Advocate for the Petitioner can download this order along with case status from the
official web page of this Court and attest it to be a true copy. In case the attesting officer
wants to verify the authenticity, such an officer can also verify its authenticity and may
download and use the downloaded copy for attesting bonds.

Petition allowed in aforesaid terms. All pending applications, if any, stand disposed.

(ANOOP CHITKARA)

JUDGE
12.07.2022
Jyoti-lI
Whether speaking/reasoned: Yes
Whether reportable: No.

JYOTI
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