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“16.  A  cheque  issued  as  security  pursuant  to  a  financial

transaction  cannot  be  considered  as  a  worthless  piece  of

paper under every circumstance. ‘Security’ in its true sense is

the  state  of  being safe  and the security  given  for  a  loan is

something given as a pledge of payment. It is given, deposited

or pledged to make certain the fulfilment of an obligation to

which  the  parties  to  the  transaction  are  bound.  If  in  a

transaction, a loan is advanced and the borrower agrees to

repay the amount in a specified timeframe and issues a cheque

as security to secure such repayment; if the loan amount is not

repaid in any other form before the due date or if there is no

other understanding or agreement between the parties to defer

the payment of amount, the cheque which is issued as security

would mature for presentation and the drawee of the cheque

would be entitled to present the same. On such presentation, if

the  same  is  dishonoured,  the  consequences  contemplated

under Section 138 and the other provisions of N.I. Act would

flow.”
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“13.  Bearing  in  mind  the  principles  for  exercise  of

jurisdiction in a proceeding for quashing, let us now turn to

the  materials  in  this  case.  On  careful  reading  of  the

complaint and the order passed by the Magistrate, what is

discernible is that a possible view is taken that the cheques

drawn were, in discharge of a debt for purchase of shares. In

any case, when there is legal presumption, it would not be

judicious  for  the  quashing  Court  to  carry  out  a  detailed

enquiry on the facts alleged, without first permitting the trial
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Court to evaluate the evidence of the parties. The quashing

Court should not take upon itself, the burden of separating

the wheat from the chaff where facts are contested. To say it

differently,  the  quashing  proceedings  must  not  become an

expedition  into  the  merits  of  factual  dispute,  so  as  to

conclusively vindicate either the complainant or the defence.

14. The parameters for invoking the inherent jurisdiction of

the  Court  to  quash  the  criminal  proceedings  under  S.482

CrPC, have been spelled out by Justice S. Ratnavel Pandian

for the two judges’ bench in State of Haryana v. Bhajan Lal,

and  the  suggested  precautionary  principles  serve  as  good

law even today, for invocation of power under Section 482 of

the Cr.P.C.


103. We also give a note of caution to the effect that the

power  of  quashing  a  criminal  proceeding  should  be

exercised  very  sparingly  and  with  circumspection  and

that too in the rarest of rare cases; that the court will not

be  justified  in  embarking  upon  an  enquiry  as  to  the

reliability or genuineness or otherwise of the allegations

made  in  the  FIR  or  the  complaint  and  that  the

extraordinary  or  inherent  powers  do  not  confer  an

arbitrary jurisdiction on the court to act according to its

whim or caprice.”

xx                                          xx                                 xx

16.  The  proposition  of  law  as  set  out  above  makes  it

abundantly clear that the Court should be slow to grant the

relief of quashing a complaint at a pre-trial stage, when the

factual controversy is in the realm of possibility particularly

because of the legal presumption, as in this matter. What is

also  of  note  is  that  the  factual  defence  without  having  to

adduce any evidence need to be of an unimpeachable quality,
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so  as  to  altogether  disprove  the  allegations  made  in  the

complaint.”
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