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IN THE HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD

FRIDAY, THE THIRTIETH DAY OF DECEMBER
TWO THOUSAND AND TWENTY TWO

PRESENT
THE HONOURABLE SMT JUSTICE P.MADHAVI DEVI

CIVIL REVISION PETITION NO: 3053 OF 2022

Petition under Article 227 of the Constitution of India, against/aggrieved by
lhe Order dated . 12/12/2022 in LA.No. 100078 of 2022 in 0O.8.No.1033 of 2022 on
the file of the Hon'ble Principal Junior Civil Judge — cum - Judicial Magistrate of
First Clazs at Jangaon.,

Batwean:
1. Malla Wilson, Sfo Nalla Amos, aged about 29 years, Occupation: Privata

Senvice, Resident of D.No. Neflutia Village, Lingla Ghanupur Mandal, Jangaon
District.

2. Nalla-Rahul, Sio Simon @ Laxmaiah, aged about 28 years, Occu:- Frivate
Jab, Rio H.No 5-18/17, Nellutla Village, Linghala Ghanapur Mandal, Jangacn
District,

-..REVISION PETITIONER/PETITIONERS/PLAINTIFFS
AND

1. Beldi Ram, W/o Beldi Anjaiah aged about 54 years, Ocou- Housewife,
Rio H.No.2-6-123 Bus Stand Road, Jangaon Town, Jangaon District.

2 Beldi Ajay Kumar Sio Beldi Anjaiah aged about 30 years, Qcou- Privale
Service, Rio H.MNo.2-6-123, Bus Stand Road Jangaon, Jangaon Town,
Janagon District.

..RESPONDENTS/RESPONDENTS/DEFENDANTS

1A NO: 1 OF 2022

Petition under Section 151 CPC praying that in the circumstances stated
in the affidavit filed in support of the petition, the High Court may be pleased to
stay all further proceedings in 0.8, No.1033 of 2022 on the file of the Principal

Junior Ciwil Judge cum Judicial Magistrate of First Class at Jangaon

Counsel for the Petitioners: SEI B. SHANKER
Counsal for the Respondent No.2; SRI G. ANANDAM
The Court made the following: ORDER



THE HONOURABLE SMT, JUSTICE P. MADHAVI DEVI

CIVIL REVISION PETITION NO.3053 OF 2022

CRDER
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This Revision Petition 15 filed by the petitioners who are the
plaintiffs in 0.8.No, 1033 of 2072 challenging the order of the Principal
Junior Civil Judoe-cum-Judicial Magistrate of First Class at Jangaon
dt.12.12.2022 in LA No 1078 of 2022 in LANo866 of 2022 in

LANo.616 of 2022 in O,5.No, 1033 of 2022,

2. The learned counsel for 1he petitioners, Sr1 B.Shanker, submitted
that the suit has been filed for permanent injunction against the
respondents/delendants and ad interim injunction was granted in tavour
of the petitioners, wide orders i LANo616 of 2022, The
respondents/de fendants have filed a stay vacate petition in LA No.866 of
2022, The petitioners filed LA No. 1078 of 2022 in L. A.No 866 of 2022
for gppointment af an Advoeate Commissioner to verify the existence of
a ‘Four Wheel Garuge shed” in the sait A" schedule property and
submit a report thereon, The plaintfts were claiming that since the
purchuse of the property, their father had cslablished the Garage by

name ' Four Whoel Garage” 2nd was in possession of the same. The said
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Application has been opposed hy the respondents and afier considering
the arguments of both the parties, the Civil Court has dismissed the said

Application. Against the said order, the present CRP is filed.

3. The respondents have filed a caveat petition and therefore, the
learmed counsel representing the respondents has also been heard at the

admission stage itscll.

4. While the learned counsel for the petitioners relied upon the
avermenls made in the alfidavit filed in support of the petition, he also

placed reliance upon the following two decisions:

(1)  Phoolchand Asra Vs. Nagar Palika Nigam Raipur and

1
athers .

(21 Bommireddy Tirupathi Reddy Vs. Dokka Kondamma

and others’,

He submitted that where there is a dispute of fact and the same can be
clucidated by examination by a Commission, then appointment of an

Advocale Commissioner is justified.

Laerin Petiern (2271 Mo 821 of 2009 of the High Coun of Chhattisgarh, Bilaspar dr09.69.2022,

! Civil Bevigion Petition BoSd of Z00H of she Hiph Court of Judicature at Hydersbad for the St
oF Telanzang and the Stae oF Andhra Pradesh de6.07.2018,
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5.  Learned counsel for the respondents, Sri G. Anandam, on the
other hand submitted that the suit s siall at tnal stage and the suit is for
injunction and therefore appaintment of an Advocate Commiszioner at
this stage is not warranted and that it is filed only lo protract the stay
vacale petition filed by the respondents. In support of his above
contention, he placed reliance upon the judgment of this Court in the
case of Koduru Sesha Reddy Vs, Gottigundala Venkata Rami

Reddy and others .

6.  Having regard to the rival contentions and the material on record,
this Court finds that the issue in this CRP i3 only with regard to
necessity of appointing an Advocyle Commissioner al the stage of
considering the stay wacate petiion filed by the respondents, The
pelitioners/plaintilts have already been granted ad interim injunction.
The petitioners are claiming possession over the property and in proof of
the same, it is submitted that their father had purchased the property and
constructed a shed by pame ‘Pour Wheel Garage” and he was in
possession of the same till hi= death and thereafter, the plaintilfs are in
possession of the same. They have requested for appointment of an

Advocate Commissioner only 1o verify whether there is a Four Wheel

1200611 ALD 372
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Garage in the suit schedule property. This cannot be said to be dilatory
tactics. I there 15 a need [or a factual verilication, this Coort s of the
opinion that there cannot he any reason for not appointing an Advocate
Commissioner o verify the same. The judgments relied upon by the
learned counsel for the petitioners support Lhis stance of this Court, For
the purpose of ready reference, the relevant paragraphs of the said

Judgments relied upon by the petitioners are extracted hereunder:

In the case of Phoolehand Asra ¥s. Nagar Palika Nigam
Raipur and others (1 supra), the Hon'ble High Court of Chhasttisgarh,

Bilaspur has held as follows:

i Under Order 26 Rule % of CFC, the court itself can
averette the ponier or in order io elucidote the disprded focr. and on
the greestion of encrogelment and lecationfdentification of land on gn
applicenticn [Hled by the parties. Yore so when there Is ro agreed map
benween the parties, the Municipal Corporaiion or Municipal Council
or Panchayat can erter into dispute and decide the same by placing
correct position of the parties. A ploin reading of the provision says
theat the power can he exverciced ar amy stage. Basic purpose o
grercive power wnder Cheder 26 Rule ¥ of C.P.C. ix to separate the
wheat from chafl and in cases wheree it is necessary fo elucidate the
pelevensl facis, the Cowrd can exercive i powers. It must be
rememtbered that the procedural law is mede 10 advance the cause of
fuscice and pot e sivangulate the biigans an hvper technical grounds.
Ia Civdler 28 Rule @ -:J_."'{'.'.f'.{- the word wsed iv — “glucidare ™ and il

meaning v per Websiers Dictionary iv “to make light or clear. to
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explain. fo remove abscurity from  amd  render  irtelligible, o
ifhesirate. " Accordivg o Chambers Dictionary, “elucidate " means fo
mctke luctd or clear or o theany light wpon, o llustrate, moking clear,

axplaraiory. '

14, Now caming to the faces of the present case, theve iy dispure
regarding flow of drainogre warer. Aocording to Ihe petitiomer il
there s an excrgachment over the draimage and which couses
ohstruction  in the smaoth  flowing of drainoge  woler,  whereas
respondent No.3 has stafed thar there is no enceoachment and due to
parbapapolvthere. papers, waste malerials, draingge o dlocked. n
wigw of the dismuted facty which sy opinion camat be ascertaimed
withow! focal inspection or withow! making local fnvestipaiion and
Surther considering the fudgments passed by the various High Courts
and the Hon'hie Supreme Couri the fearmed trial Cowrt ought (o hove
allowed the application moved &y the plaintiifperitioner under Order
26 Rule Qaf CPC T

In the case of Bommireddy Tirupathi Reddy Vs, Dokka
Kondamma and others (2 supra), the Hon ble High Couwrt of Judicarre
al Hyderabad for the State of Telangana and the State of Andhra Pradesh

has held as under:

“f, In the considered view of thiv Cogrs, in the circimsiances
stated by the defendant, the aproraiment of o Commssioner would
subgerve the endy af jusiice oy aceording o e defendeny the
gntire extenr of A 300 conts of Saed of the defendant, om of whick
Ac O30 cenrs, which {8 tncluded oo the plaint schedule, i fenced with
elased plonmied famfwond plamiarions as o hedge and thar it is forming

o Bowemdeary or fence oand ool the femon frees (i the eatire porden,
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witich are in the entire Ac. 300 cents of land. including the Ac.0.30
cernts, which the dafendanr is claiming ax his, are of the same age
and that the physicael features would establish the pleaded defence,
Which the defenmdant intendy fo extiahiish to succeed in the suit. Be iy
noted that there i no hard and fast rule that in ne suit for perpetual
infunction, a commission shall be fsswed thowgh It Is true that a
commission cannol be isswed for asceriaining as o who among the
parties ix in passession, ov such o function being a fudicial function
canngt be delegated It s now well settled that appoinfment of @
commissioner for wroting down the physical features connol be
fermed av collection of evidence. Further, the evidence, whick the
corumissioner gaifers by noting down the physicad featires of the
properties. cannot otherwise be procured. [f the Commissioner
appointed mokes a local mspection and notes down the physical
Jfeatures of the propertics and files o report. the soid report and the
evidence he may give, baged on kis reporr, i he is cxamined before
the tricl Court, would perhaps enable the tricl Court fo betler
appreciate the other evidence that sy be ler in by the parties during
the conrse of trial. fn that view of the matier and far the above stated
reasony, Mhiv Cowel finds Pt the deferdant made owd valid and
sufficient grounds for issence of a commission and thal, therefore,

the order tmpuened 15 halde o be sef avlde being umsustainable. ™

T In the decision relied upon by the learmed counsel for the
respondents in the case of Koduru Sesha Reddy Vs, Gottigundala
Venkata Rami Reddy and others (3 supra), it was held that in suits for
perpetual injunction, appointment of a Commissioner to note down the

physical {eatures cannot precede the rccording of evidence and the
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parties have to adduce their evidence in support of their respective
contentions as to possession and thereafter, the Court would be justified
to appoint Commissioner, only if it feels that the evidence on record 15
not suffictent for recording a finding, for the purpose ol granting or
refusing the relief” of injunction. In the said case, the trial iz vet to
commence and the Court has held that appointment of Adwvocate
Commissioner at that stage was not justified. In the case before this
Court also, the trial 15 yel o commence though the respondents have
filed their written statement denving the existence of the Four Wheel

Ciarape.

8. The judgment relied upon by the learmned counsel for the
patitioners in the case of Bommireddy Tirupathi Reddy Vs, Dolka
Kondamma and others (2 supra) and also the decision relied upon by
the learned counsel for the respondents in the case of Koduru Sesha
Reddy Vs. Gottigundala Venkata Rami Reddy and others {3 supra)
are both relating o the Honble High Court of Andhra Pradesh and rhe
decision in the case of Bommireddy Tirupathi Reddy Vs, Dolka
Kondamma and others (2 supra) being the latest judement and being

decided in similar circumstances has to be followed.
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9. In view of the same, the order dL12.12.2022 in LANo 1078 of
2022 in LANo.866 of 2022 in LANo.616 of 2022 in 0.8, No.1033 of
2022 on the fle of the Principal Junior Civil Judge-cum-Judicial
Magistrate of First Class at Jangaon is set aside and the Civil Court is
directed to appoint an Advocate Commissioner from amongst the
Advocates available and issue a warrant to the Commissioner with

necessary directions and by fixing a date for submission of the report.

10. The Civil Bevision Petition is accordingly allowed. No order as to

costs,

11. Pending miscellancous petitions, if any, in this CRP shall stand

closed.
SD/-NAYANI CHANDRA SEKHAR RAQ
ASSISTANT REGISTRAR
{TRUE COPY A 3 A I
SECTION OFFICER

1. The Principal Junior Civil Judge - cum - Judicial Magistrate of First Class

at JANGAQON,

2. One CC to SR| B. SHANKER, Advocate [OPUC]
3. One CC to SRI G. ANANDAM, Advocate [DPLUC]

4. Two CD Copies

BE

DS,




HIGH COURT

DATED: 30/12/2022

ORDER

CRP.No.3053 of 2022

ALLOWING THE CIVIL REVISION PETITION
WITHOUT COSTS



