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IM THE HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD

MOMDAY  THE NINETEENTH DAY OF DECEMBER
TWC THOUSAND AMD TWENTY TWO

FRESENT
THE HONOURAELE SRI JUSTICE K.SURENDER

CRIMINAL PETITION NO: 10073 OF 2022

Botweon:

1. Syed Ather i@ Khalleed, 8o Sved Sveed Mohammed, Aged about £4 wvears,
occ.  Business, o HMNo 14-2-211, Shahinayathgunj, Begum Hazar,
Hygdorabad, {A=-1)

2. Shaik Turab Al s/o Lale Hameed Al Aged about 38 years, oo Worker in
Taha Chaliva EZtores, o HMNo 19-2-23MA8,  Kalapather, Vallapally,
Hyderabad. (A-2}

3. Syed Imran, s/o Syed Baou Jani aged about 22 years, Ococ, Worker in Taha
Chaliva 3tores, o MNear Bilal Maosgue, Jhira. Tappachabutra, Hyderabad.
(A-3)

4. Mohd. Hyder @@ Mohd, Hyder Ali, sio late Mohammed Al Aged about 57
vears, occ. Salesman Taha Chaliva stores, ro H.No.22-8-73. Yousut Bazar,
Chatta Bazar, Mirchowk, Hyderabad. {A-d4)

PETITIODHNER/ACCUSED Nos.1to 4
AND

Tha State of Telangana, through S.H.O Police Station Mangalhat, Hyderabad,
rep by Pubilic Proseculor, High Court, Hyderabad,

.RESPONDENT/COMPLAINANTS

Patition under Saction 482 of Gr.F.C praying thal In the clrcumstances
slated in the Memorandom of Grounds of Criminal Pelition, tha High Court may
be pleasaed o quash the C.CMNod43212019 on the file of the Hon'ble
*V1 Additional Chief Metropolitan Magistrate, at Mampally, Hyderabad, against

the petitioners/fccused Mo.1 fo 4 herein, for the interest of justice.

LA, NO: 1 QF 2022

Petition under Seclion 482 of Cr.P.C praving that in the circumsiances
stated in the Memeorandum of Grounds of Criminal Petition, the High Court may

be pleased fo pass an order, directing the Heon'ble XV Additional Chisl
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Metropofitan Magistrate, ot Mampelly, Hyderabad, o release the scized
permissible lobsooo prodocks in GO WNo L34732010% (F 1 S Mo 297 2016 dates;
21-12-2018 of Police Station Mangachat, Hyderabad), 1.6 68 lobacco sachels by
named Gog 1000 each packet contains 65 sachets and as well as seized nel
cash of Re.58,600/- and handover the same to the aetitionsr’accuzed Moo,

pending cisposal of mam Orl F.oin the interesi of justice.

Thiz Pelifion coming o lor hearing, upon a2rusing the Memeorznduem of
Grournds  of  Criminzl  Pelilion  and  upon hearing  the  arguments  of
S 5 CHANMDRASEKHAER Advocale for ke Peitioner =nd of  the

Additional Public Progecutor an behalf of the Sole Respondenl.

The Court made the following: ORDER



il PeLition Mo 10073 of 2022

THE HONOURABLE SRI JUSTICE K.SURENDER

CRIMINAL PETITION No.10073 OF 2022
ALOMNG WITH I.A.No.1 of 2022

COMMON ORDER:

This Criminal Petition under Section 482 of the Code of
Criminal Procedure, 1973 (for short "Cr.P.C.7), is filed Dby- the
petitioners to quash the proceedings against them in C.C.N0.4341 of
2019, pending on the file of XV1 Additional Chief Metropolitan

Magistrate at Nampally, Hyderabad.

2. The petitioners herein are the accused Nos.1 to 4 in the said
crime.  The oftences alleged against them are under Sections 188
and 273 of Indian Penal Code (for short “IPC) and Section 20(2) of
the Cigarettes and other Tobacco Products (Prohibition af
Advertisernent and Begulation of Trade and Commerce, Production,

Supply and Distribution) Act, 2003 (for short *COTP Act’),

3 Heard learned counsel for the petitioners and learned

Additional Public Prosecutar for the respondent. Perused the record.

4, Perusal of the record would reveal that the lis involved in this

e TR

case had already been dealt with by this Courl extensively vide
I

N



Cri ppetition Mo L0073 of 2027

common order dated 05.07.2021 in Crl.P. No.152 of 2020 and batch
which was reported in Mohd. Jameel Ahmed v. State of
Telangana' and also wvide common order dated 10.06.2022 in

Crl.P.MN0.5619 of 2020 and batch.

5.  Therefore, this Criminal Petition is allowed guashing, the
proceedings in C.C.No.4341 of 2019, pending on the file of XVI
Additional Chief Metropalitan Magistrate at Nampally, Hyderabad, in
terms of the common order, dated 05.07.2021 passed by this Court
in Mohd. Jameel Ahmed (Supra) and also commoen order dated

10.06.2022 in Crl.P.No.5619 of 2020 and batch,

b. Since the charge sheet is already filed the petitioners are at
liberty to file an appropriate application before the concerned
Magistrate for return of the seized property/vehicle and the
Magistrate shall consider the same in accordance with law. However,
it is made clear that if the seized stock of tobacco products or other
products are expired, the same shall be destroyed by taking

permission from the concerned Magistrate.

DO2IMIL Cnl Joad R,



Cri Petition Mo 10073 of 2032

7.  The copy of the common orders passcd by this Court in
Criminal Petition Mo.152 of 2020 and batch on 05.07.2021 and also
in Criminal Patition No.5619 of 2020 and batch on 10.06.2022, shall

form part of this order.

As a sequel thereto, Miscellaneous Petitions, if any, pending in

the Criminal Petition stand closad, _ ;

SDI-N SRIHAR
ASSISTANT REGISTRAR

ITRUE COPY// 'J,h:s
SECTION OFFICER

To,
The ¥y Additional Chief Metropolitan Magistrate at Hyderabad

The Station House Officer, Mangaihat Police Station, Hyderabad,
One CC 1o SRL 5 C PAMNDRASEKHAR, Advocals, [OPLIC]

Two GCs to the PUBLIC PROSECLUTOR, High Court for the Slate of
Telangana at Hyderabad [GUT)

Two CD Copies
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HIGH COURT

DATED:19/12/2022
ORDER )
e BTA TN
CRLP.No.10073 of 2022 e :
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HON’BLE SRTIJUSTICE K. LAKSHMAN

3314, 6926, 7361, 7391, 7455, 7543, 7873, 7885, 8116,
8461, 8716, 8998, 9020, 9044, 9053, 9065, 9068, 9071,
9072, 9073, 9077, 9079, 9095, 9098, 9099, 9101, 9105,
9107, 9112, 9116, 9121, 9124, 9143, 9153, 9168, 9205,
9226, 9252, 9256, 9264, 9266, 9294, 9298, 9339, 9341,
9343, 9368, 9461, 9469, 9439, 9518, 9534, 9569, 9583,
9587, 9599, 9629, 9651, 9655, 9753, 9759, 9764, 9788,
9793, 9864, 10195, 10311 & 10314 OF 2021 AND 308,
469, 471, 537, 559, 574, 598, 606, 615, 627, 759, 776,
777, 783, 788, 947, 1131, 1141, 1192, 1205, 1206, 1369,
1472, 1606, 1751, 1756, 1772, 1853, 1854, 1863, 1934,
1944, 2004, 2042, 2047, 2050, 2154, 2376, 2432, 2433,
2459, 2635, 2640, 2733, 2768, 2822, 2823, 2081, 3040,
3093, 3094, 3110, 3233, 3290, 3297, 3362, 3373, 3378,
3386, 3543, 3673, 3758, 3769, 3824, 4055, 4087, 4103,
4104, 4154, 4159, 4209, 4307, 4322, 4323 & 4586 OF
2022,

COMMON ORDER:

All these Criminal Petitons are Nled by the respective
petthoners under Section - 4582 of the Code ol the Crnminal

Procedure, 1973, 1o quash the proccedings in the respective
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Crimes/Calendar Cascs/Sessions Cases registercd for the oflences
under Sections - 188, 269, 270, 272, 273, 328 336 & 420 read with
34, 149, 511 of IPC; Sections - 3 (m), 20 (23, 21 (13, 21 {2y, 22,7
(3) and 7 (5) of the Cigarelles and Other Tobacco Products
(Prohihiton of Advertisement and Rezulation of Irade aad
Commerce, Production, Supply and Dastribution) Act, 2003 (lor
short *COTP Act’) and Sections - 58 and 39 (1) of the Lood Safery
and Standards Act, 2006 (Tor short "SS5 Act’)

2. The nawre of allcgations m all these offences relafe to
transportation, sale, possession, manufacture, storage. €c, of
tobacco products including khaini, zarda, pan masala and olhel

such allegedly harmful and banned products.

3. lleard learned counsel for the respective parties and
learned Public Prosecutor appearing on behalt of the respondents

State, and perused the record.

4. Perusal of the record would reveal that the iy mvalved in
this batch of cases had already dealt with by this Court extensively
vide comman order dated 03.07.2021 in Crl.P, Moo 122 ol 2020 and

batch which was reported as Mohd. Jameel Ahmed v, State of
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Telangana'. This Court in the said case by relving on various
tdecisions ol the Supreme Courl explaned and interpreted the
refevant provisions with which the Petitioners herein arc charged.

5. With regurd (o ollences under Sections - 35 and 39 (i) of
the FSS Act, 20006 1t was held by this Couort thal police cannot
mtiate prosecution and investigate the offences under the FSS Act,
206, The power to initiale prosecution 18 conlerred only on the
Feod Satety (Officers appointed under the FRE Act, 2006, Further,
this Court held that ‘tobacco’ does not [all within the definition of
‘food” under the PSS Act, 20006, Therefore, the Petitioners herem
cannil be charged for oflences under Sections - 38 and 39 {i) of the
F5S Act, 2004,

f. Further, in relation 1o the offences under Sections - 185,
260, 370, 272, 273, 328, 336 & 420 rcad with 34, 149, 511 of the
LPC, this Court gave detailed findings as to how the said provisions
dov nor artract merely because tobacco products were heiip sold,
transporied, possessed, ete, This Court relying on the decisions ol
the Apex Court held thal only the COTP Act, 2005 will apply in
relation 1o offences relating to sale, manulacture and distribution of

Vo il 1 oged
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tohacco products. Therelare, in fight of this Courl’s decision 1o
Mohd. Jameel Ahmed (Supra), the olTences alleped uader the 1PC
arc nol made oul against the Petitioners herein.

7. In relatton to olTences under Sections - 20 (2), 7 (3) and 7
(5) this court in Mohd. Jameel Ahmed (Supra) had held as
fotlows:

29, With regard 1o the offences under COTP Act, 1t 15
relevanl o mention the ohjects and the reasons of the
said Act itself clearly state that the act is meant to
probibit the advertisement of, and to provide for the
regulation ol trade and commerce n, and production,
supply and distobution of, cigarettes and other tobaceo
products  and  [or matters connected  therewith  or
mcidental thereto, A reading of the said objects of the
said Act would reveal thar a total ban of tobacco
products was pol cnvisaped by the said Act, The
Parliament merely Tell 1l expedient to control the
advertisement and sale ol tobacco products. As noted
carlicr in the order, Sechion-3 {p) of the COTP Act and
the schedule thercin deline tobacco products, Pan
musala, pulkha and chewing lobacco are ineluded in the
definition ol tobucco products, Section-3 of the COTT
Act deals with prolubition ol advertisement of cigaretre
andl other tobacee products only, No person, who is
engayved in the prodection, supply or distribution of
viparetles or other products shall advertise the same.
Suntlarly, no person havivg the control over a medium
can advertise ciparettes or tobacco products, and no
person shall ke a part ot any advertiscment.
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20, Sechion-7 ol the COTPF Acl deals with: the

impasition of restriction on the sale, trade, commerce of

tobacco products unless every package of cigarette or
tobacco product contans a spectlied warning (pictorial
or olherwise). Secuon-4 ol the COTP Acl, bans
stnoking 1 public places. In addition, Section-6 of the
COTP Act, prohibits the sale of aiparettes or other
terhaceo products 1o a person who 1s under Lhe ape of 18
years arc i an arca within 100 vards of any educational
tnstiution.

31. A reading of this Act, particulariv Scetions-4, 5,
O and 7 clearly shows that there is no sencral ban or
general prohibition on  the manufacture/sale of
iobaceo products, 22 Whai is barred is merely the
sale ol these products o a person. who is below the
age of 18 yvears and in an area within 100 vards of an
cducational institution. 'The other aspects covered by
Sections-5 and 7 of the COTP Act, deal with the

advertisement and the warning, which is to be

contained on o package, in which the tobacco

prodoct is nacked, This is a repulatory mechanism

onlv. Theretore, according to this Court, the above

said  allemations  of  transportation, possession,

storace, sale and porchase of banned tobacco

products will not atiract the offence under Section-7
of the COT'T* Act,
320 As far as Scetion-20 of the COTP Act s concerned,

as stated above, the allegations against the petitioner in
respoctive compluints‘charge sheets are that they were
transporting, possessing, storing, selling and purchusing
the banned tobaceo products to the customers llegally
in order to eain wrongful profits, In view of the said
allegation, it is apt 10 refer o Section-200 (2) of the
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COTP Act for better appreciation of the case and 1o
decide e issue 3 question, and the sume 15 as undor:
"20. Punishment for failure to gve speailied warning
and ricotine and tar contents.-

(1

(2) Any person who sells or distributes cigarcties or
tobacco products which do not contain either on the
package or on their label, the specified warming and the
nicotine and tar contents shall i the case of first
conviction be punishahle with imprisonment for a 1erm,
which may extend to ong vear, or with line which may
extend to one thousand rupees, or with both, and, Tor
the second or subsequent  coovichion,  with
imprizonment for a rerm which may cxlend lo bwo years
and with fine which may extend 1o three thousand

rupees.”

33. Thus, Section-20 of COTP Act deals with
punishment for failure to give specified warning and
nicotineg  and  tar  contents.  But,  in the

P A

complaints/charee sheets. there s oo allegation

e ——

against the petitioners that they were carrying on

trade or commerge in_contraband or _any other

tobaceo  products  withont  label and  specified

warning on the said products. In view ol the same,
the contents of the complaints/charge sheets lack the

ingredients of Section-20 (2} of the CO'TP Act. Even,

there is no allegation that the seized products do_noet

contain  labels  with  sratwtory  warning.,  Thus,

the petitioners is not only contrary o Secltion-20 (2)
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of COYTP Act, but also contrary to the nrinciple laid

down in Chidorala Shyvamsubder?, In view of the
same, the offenee under Section-20 (2 of COTE Act

- —

once arain reilerate that | apree with the principle

laid down by the learned Single Judges of the High
Court of Andhra Pradesh  in Chidurala
Shyamsubderl, Sri. Jaganalh Enterprises 2020 {1)
ALT (Crl) 215 (APHC) and V. Nageswara Rao 2020
Supreme (AP) 348,

Therefore, in the present hatch of the Pelitions, there are no

allegations which support the ingredients of Section 7 and 20 of the

COTP Act, 2003,

B, It 15 relevant o note that 1 some of the cases, the

Pelitioners were charged under Sections 21 and 22 of the COTP

Act, 2003, and the said provisions are extracted below,

"Z1. Punishment for smokmg on comtnne places 1) Wheovor
contravenes the provisions of scction 4 shall be punishahle
with fime which mav extemd Ly tweo hundred. rupess. (27 An
affence wnder this section <hall be compeondable ael shall be
fried sommmuonly e sccondance with the procedure prosaded Tog
summary trials an the Code ol Crimanal Proceduree, 1903 (2 of

15743,
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“22, Punishment for advertisement of ciparetles and lrhiceo
products.—Whoever contravenss the provision ol sethon 3
shall, on conviction, be punishahle= (&) in e case at first
conviction, with imprisonment for & temm which may exiend w
ey weurs v with fine which may extend 0 one theusand
rupees o with both, and (h) in the case ol second cr subsequent
convistion with imprisonment for a tenn which may extend o
fue vears and with fine which may extend o tive thousand

rupees.”

9. According Lo this Court, the ingredicnts of Section 21 of
COTP Act, 2003 are not satisfied. There is no allepanon apgzinst the
Petitioners horein that they were smoking in a public place,
| herefore, the Potitioners cannot be charged with Section 21 of

COTP Act, 2003,

101 Further, the ingredients of Section 22 of the COTP Act,
MI03 are alse not allracted, There is nothing o sugeest that the
Petitioners in anyway advertised cigarcttes and other tobaceo
products which is prohibited under Section 5 of the COTE Act
2003, The allegations only pertwin o transpertation,  sale.

possession, manufacture, storage and do not nclude adveniscmen
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¢l such products. Therefare, the Petitioners cannol be charged with

section 22 of COTP Act, 2003.

11, In view of the abovesaid discussion: all these Crimingl
Petitions except Crl.P. No.7455 of 2021 are allowed quashing the
proceedings in the respective Crimes/Calendar Cases/Sessions
Cases in terms of the common order, dated 05.07.202] passed by

Lhas Court in Mohd., Jameel Ahmed (Supra).

2, However, 1t 15 relevant to note that in O, P No 74535 of
2021, the petitioner - accused was charged with Sections - 270 and
273 of the IPC and Section - 8 {c) read with Section - 20 (b} of the
NEPS Act. The allegation against the petitiongr in Lhe said case is
that he was found in possession of wbacco products and ginja.
I'herelore, the said Crl.P. No.7455 of 2021 is partly allowed and
Crime Nol48 of 2021 5 quashed as [ar as the ollences under
Sections - 270 and 273 of the IPC are concerned.  The Investigating
CHTicer shall proceed with the tavestigation in relation o the
allegations and offence under Section - 3 (¢) read with Sectzon - 20

(1) of the NDPS Acl.
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13, As the proceedings in the aforesaid Criminal Petitons

are guashed against the respeclive petitioners, the respective
Station House OfTicers/Investigating (flicers are hereby directed to
return the seized propecty/vehicles on proper identilication and
verification of ownership under due acknowledgment. In cases
where charge sheels are already filed the respective petitioners are
dl hbery 1o file appropriate applications before the concerned
Magistrale for returmm of the seized property/vehicle and the

Magistrate shall consider the same in accordance with Law.

|4, lowever, it 15 made clear that if the scized stock of
tobaceo products or other products are expired, the same shall be

destroyed by taking pernmssion from the concerned Magistrate,

15, During the course of hearing, it was brought w the
notice of this Court that the learned Magistrates arc receiving
remand of accuscd and sending them to judicial remand for the
aloresaid  offences without  going  through  the order  dated
05072021 passed by this Court in Mohd, Jameel Ahmed. [0
view ol the sume. the Kepistrar (Tudicial) 18 direcled o circulalc a

copy of this erder and 3 copy of the said order dated 03072027 to
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all the Magistrates in the State of Telangana for perusal and taking

necessary action in the cascs relating to the aforesard offences,

As a sequei, miscellaneous petitions, if any, pendine 10 the
] P , S

criminal petitions shall stand closed,

0" June, 2022

o

ate:

Annex i copv of the arder dated 03072021
inoecteeeece

P Nec k32 ol 2020 gnd bwch. (BAQL) Mgy

K. LAKSIIMAN, J
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HON'BLE SRLJUSTICE K. LAKSHMAN

CRIMINAL PETITION Nos.152, 153, 155, 162 & 5826 OF 2020 AND

3408, 3500, 3509, 3514, 3768, 3BT, 4046, 40710, 77, 008, 4009, 4100,
4102, 4110, 4119, 4140, 4141, 4151, 4157, 4178, 4182, 4187, 41904 4216,

42300, 4247, 434%. 4251, 4258, 4262, 4277, 43061, 4405, 4415, 4542, 4612,
4615 4622, 4632, 4640, 4681, 4727, 4775 & 4825 OF 2021

COMMON ORDER:

All the above Criminal Petitions are filed to quash the

procecdings against Lhe petitioners - accused in respective

Crimes / Calendar Cases,

The details of relevanl Crimes /

Calendar Cases, offences alleged, nature of offences elc., arc

mentiomed in the tollowing tabular form:

Malure al allenee
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tolsatin

=ale ol hanme] ||:|.I-:|E|-:F
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of prohibited webacen

_products
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appearnng on behalt of respective petitioners and learned Pubhe

Prosecutor appearing on behalt ol respondents - State,

3. The question involved in all the above matiers 15 one and
the same and, therefore, the same are disposed of by way ol Lhis

commuon order,

4, The main allegarions against the pelilioners - accused are
that they were lansporting, possessing, storing, selling  and
purchasing the banned products vz, obacco / tambaku / gutka /
khaini ¢ zarda / pan masala respectively. The offences alleged
apainst the potitioners are under Sections - 188, 270, 269, 271, 272,
273, 328, 336 & 420 read with 34 and 511 of the Indian Penal
Code, 1RO (Tor short “[PCY); Scctions - 200 (1), 20 {2} and 3 read
with W2) and 7 (3) of the Cigarettes and Cher Tobaceo Products
(Prolubition of Adverlisemenl and Regpulation of Trade and
Commeree, Production, Supply and Distribution) Act, 2003 (for
short “COTP Act’); Sections - 58 and 59 of the Food Safety and
Standards  Act, 2006 (for short ‘F55 Act’); Section - 1 of the

Epidemic Discases Act, 1897 (for short *ED Act®) and Section - 51
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() of the Disaster Manapement Act, 2005 (for shorn D5 Act)

tespectively.

3. The respective learned counscl appearing on behall of the
pelitioners in the above criminal petitions would submit that the
contents of complaint / charge sheet lacks the ingredients of the
offences alleged against the accused, For the oftences under the
provisions of FSS Act, only Food Safery Cfficer 15 having power o
initiate criminal proceedings against accused and the police are not
having any power to register a casc tor the oflences under the
provisions of FS8 Act. There is no inducement by the petitioners
and, therefore, offence under Scetion - 420 of 1PC does not arise.
According to them, the contents of complainl [ charge sheer are
also lacking the ingredients of the offences under Sections - 268,

270, 271, 272, 273, 328 and 336 ol 1PC,

1) According to them, there 15 oo violation of Sections - 20)
{17 20 {2) and 5 read with 7 (2} and 7 (3) ol the COTP Act. The

i
0

Investigating  Officers [ Complainants without  followmg  the

procedure laid down under the Code of Criminal Procedure, 1973
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{for short “Cr PO, have registered the cases for the offence under
Secuon - 188 of [PC and laid charge sheet agamnst the accused.
Mecessary ingredients to attract the provisions of Section - 3 of the
ED Act and Section - 51 (b) of the DM Act are lacking in the

complaint / charge sheet.

i) Wuh the above said submissions, the respective learned
counsel sought to quash the procecdimes i the atoresaid erimes /
calendar cases.

f. On the other hand, learned Public Prosceutor refermng to
the principle laid down in the State of Maharashtra v. Sayyed
Hassan Sayyed Subhan' by the llon'ble Supreme Court and in
Ganesh Pandurang Jadhao v. The State of Maharashtra® and
Anand Ramdhani Chaurasia v. The State of Maharashtra’ by
the Bombay Tligh Court would submut that police are having power
to regisier cases under various provisions of [PC, COTP Act, ED
Act and DM Act. There 18 no iregulanty in registenng Crimes,

seizing material including the vehicles and laying charpge sheet

i E A | (507 3148
' B0 Ol 1.2 24401
o 2000 200 OnLine Bom 1857




b _

.

Lt PN A0 B

against respective accused in the aforesaid crimes / calendar cases.
According to him, the accused were fransporting, possessing,
storing, selling and purchasing the banncd products vz, Wbacco /
tambaku / gutka / khaini / zarda / pan masala respoctively,
According to him, the gecused have to face either invesligation or
trial and prove their innocence, and imstead of doing so, they have
filed the present criminal petitions under Section - 482 of CrM.C.

which cannot be considered at this stage,

11 With the above said submmssions, lcamed Public

Prosccutor sought to dismiss the above criminal petitions.

7. In view of the above rival submissions, 1t s apposite o
extract the relevant provisions of 1PC, COTP Act, FS5 Act, ED
Act and DM Act, which are as under:

RELEVANT PROVISIONS UNDER 1PC

“188. Disobedience to order duly promulzated by public
servanl-—Whoever, knowing that, by an order promuolgated
by a public servant lawfully empowensd to promulpate such
order, he 15 directed to ghstam from a cortam act, or o take
certwin onder with certain proporty in his possession or ander
hiz management, disoboys such dircction, =hall, it such

disphedicnee  canses ar teads  fo cause  obstruction.
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annovance or injury, o 1isk ol ehstruchon, sanovance or
injury, Lo pny person lawlully emploved, be punished with
simple Imprsenmicnt for a form which may extend o onc
month or with fine which may extend e laer hundred rupees,
or with hoth; and f such disehedience causes ar wends o
canse danger to human life, health or safety, or causes or
tends to causc a ot or atfray, shall be punished with
imprisonment of either description for a wern which may
extend to s10 months, or wath Iine which may exrend to one

thonsand rupees, or with hath.

Explanation.—I1 15 notl necessary thar the offender
should intend  tor produce  hann, or  contemplate  his
dischadicnce as hkely o producs bamme It s sullacient thai
he kiews of the order which be dizobess, and that his
disobedience prodoces, or s likely 1o prikloce, harm,

Wlustration An order i3 promulgated by a public
servant lawiully cipowered o peoinulzale such onder,
direcling that a religion: procession shall not pass down a
cerlain slreed. A knowingly disobeys the order, and therchy
causes danger of riok. A has committed the offence defined

im this scction.™

<200, Neplizent act likely o spread infection of discase
danpgerous o life—Whoever onlawtully or neplizently
does any sel which s and which he Konows or has regson do
beheve Lo he, hikely 0 sprewd the infection of any disease
dangerous to hife, shell be punished with imprisorment of
cither description for a term which may extend to six

montha, o with fine. or with bath,™
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“270. Malignant act likely to spread infection of disease
dangerous to life—Whoever malipnantly decs any  act
wiich s, mnd which he knows or has reason 1o belicve o be,
[tkely to spremd the nfecton ol any disease dangerovs fo
life, shatl be pumished with amprmsonment ol either
description for a term which may extend fo twa years, or

with fine, orwith hoth,™

“271. Disohedience fo  quarantine  role-— Whosvea
knowingly disobevs any mle made and promulgated by the

Government for purting any vessel into n state of quoarantine,

or Tor repolating the intercourse of wvessels moa state of

queranline with Lhe shore or with othor vesscls, or for
regulating  the  intercowrse belween  places  where  an
mfectious  discase prevals and other places, shall  be
punishad with nmprisonment af either deseription for & term

which may cxtend to six months, or with fing, or with botly”

“272. Adulteration of food or drink intended for sale —
Whoever adulberates any arlicle of fod oe drink, s as fo
make such article noxiows as [ood or drink, intending fo scll
guch erticle us [pod or dank, or knowing it to be likely that
the same will be sold as food or drink, shall be punisheod
with imprnsonment ol either description for a erm which
may cxtend to six months, or with fine which may extend to

one thousand rupees, or with hath.™

#3273, Bale of noxious food or drink.—Whoever scllz, or
offers or exposes for sale, as food or drink, any article which
has been rendeved or has become noxious, or 15 in a stato
unfil for fod or donk, knowing or having reason o believe

that the same 15 noxtous g5 foowd or donk, shall be punished



s,

Lt B Mo 52l 02 & Sraeeh

with imprisonment of cither description Tor a term which
iy extend Lo six monlbs, o with line which may extend to

vme thowsamd rupees, or with both.™

“AN. Causing hurt by means of poison, ete., with imtent
to commit an otfence —Whoever sdininisters by or cousey
to be lwken by any person any poison or any stupetfving,
intoxicating ur vnwholesome drug, or other thing with intent
lor cause hurt to such persom, or wath intent o commit or Lo
facilitate the commission of an offcnce or knowing il o he
likely that he will theveby cause huet, shall be punished with
mprisamment ol ether desenplion for a torm wlich may

extend tooren vears, and chall alzo be liable o fine ™

“336. Act endangering life or personal safety of athers —
Whoever docs gny met s0 mshly or negligpently as w
endanger hman life or the personal safety ol others, shall be
puaishied with unprisonment of either deseription for a torm
which maw extend 1o thres months, or with fing which may

extend to two hundred and [Ty rupeess, or with hoth,™

“d420). Cheating and dishonestly indocing delivery of
property.—W hoover chens and therehy dishonestly induces
the person deceived o deliver any properly o any person, or
o make, aller or destroy the whole or any purt of 2 valuahle
secunty, or anything which 18 signed or sealed, and which is
capable of being converted nto & valuahle sceunty, shall be
punished with impnsonment of cither description for a tenm
which mav extend to seven vears, and shall alse be ligble o

fine™
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“34. Acts done by several persons in furtherance of
commnn intention,—When a oriminal osel s done by
scveral persons in furtherance of the common intention nf
all, cach of such persons is liable for that act in the same

manuoer as it it were done by him alone,™

"511. Punishment for attempting to commil offences
punishable  with imprisonment for life or other
imprisonmoent.—Whoever allempts o conumt an otlence
pumishahle by this Code with impnsonment for life or
mmprisonment, or to cause such an offence e be compmmied.
and in such attempt does any act towards the commission of
the offence. shall. where no cxpress provision 15 made by
lhis Ciixde fur the punishiment of such attempt. be punished
with impasenmment o any description provided tor the
oflence, Tor a term which may extend to ene-halt of the
imprisomment [or lile or, a3 e case may be, onc-half of the
lompest lemm ol imprisonment poevided tor that ofteace, or

with guch fing as is provided for the ollence, or with both.”

RELEVANT PROVISIONS UNDER COTP ACT

“5, Prohibition of advertisement of cigarettes and other
tebaceo products.-{1) Mo person engaged in, or purported
o be engaped in the production, supply o distribution of
cngareties or any other tobaceo products shall advertise and
ne persin having control over a medium shall cause to be
advertised cigereties or any other tobacco products through
that  mwwedivm and no person shall ke parl oo oany

adverlisement which directly or andimectly  suppests or
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pramofes The use or consumption of cigareltes or uny other
tobacon praduocts.

(2] Mo permson, for any direct or indivect peconiary benefl,
shall-

(o) display. couse o display, or permil or nuthomge to display
any advertisement of cigarcttes or any other tobacco product;
Or

(b1 sell or cause o sell, or permnil or authonse o scll a film
or video tape contaning sdvertiserment of cigareltes or uny
other tobacco product; o
() distribute, cavse o distribale, or permit or authorise o
distnbute 1o the public any leaflet, hand-bill or docuitient
which is or which contains an advertisement of cigarettes or
uny ather Wheeen product: or
{d) ercet, exhibat, fix or retain upon or ever any land,
bruilding, well, hoarding, [mme, post or struchare or upon o
in &ny vehicle or shall display in any manoer whatsaever in
any place any wpdverlisement of cigarettes or any othe
tobaceo product;

Provided thiat this sub-scetion shall not apply in
redalicn L
(@) an advertisemenl ol cigarelles or any other tobaceo
product in or on a package containing cigarcttes or any olher
tobacce product;

(B adverlisernenl af ciperetles or any ather tobacen prodoct
which 15 displayed at the entrance or inside a warehouse or a
shop where cigaretles aud any elher lebacco produocts - arc
ol Tered for distnhution or sale,

{3} No person, shall, under a contract or otherwise promote
ar agres o promote the vse or consumption of

(a) clgarettes or any other tobacce product; or

{b) any lrede mark or brand name ol cigarelles or any - other
tohacen product in exchange for o sponsorship, gift, prize or
scholavship given or agreed to be piven by anether person,”

“20. Punishment for failure Ly give specified warning and
nicoting and tar confents.—
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(10 Ay person who produces or manufachires cigaretees or
fobacce peoducts, which do oot contdip,. cither on the
packape or on their label, he specilied warning and the
nicotine and tar contents, shall in (e cese ol st conviction
be punishable with impnsorment for o term which may
extond to two vears, or with fine which may extend o five
thousand mapees, or with both, and for the sccond or
subsequent conviclion, with mprisomment for a term which
may extend to five years and with fine which may eatend w

ten thousand rupees.

(20 Any person who sclls or distributes cigarcttes or toheeco
products which do not contain cither on the package or on
their label, the specified warning and the nicotme and tar
contenls shall i the case of first conviction be punishable
wilh imposomwnent for a term. which may extend to one
viear, or with fine which may extend o one thovsand rupecs,
or wilh both, amd, for (he second or subsequent colwviction,
with imprizonment for a erm which muy exténd e b vears

and with finc which muy cxtend to three thowsand roprees.™

“7. Restrictions on  trade and commerce in, and
prodection, supply and distribution of cigareftes and
other tobaeco products.

{ 1) N person shall, directly or indirectly, produce, supply o1
distribute & cigpretles or any other tobacco products vnless
every package of cimrettes or any other tobacoo products
procluced, supplicd or distnbuled by him bears thereon, or on
its label such specificd waming including a pictonal warning

as may be presonbed.

{2) o person shall carry on tride or commercs incigarcties

or anv other tobacoe products unless cvery packape of
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cigarcttes of any other tobaceo products sold, supplied or
ilstmbuted by him hears thereon, or on ils label, the specified
warning.

{3} Mo person shall immport cigaretiss or any othor tohacono
products  for  distnbution  or supply for &8 valuable
consideration or for sale in Tndin unless evory package of
cigaredtes or any other tobacce producis 20 anporisd by lam

beary therson, or onts label, the speciiied waming,

() The specificd warmng shall appear on not lees than ane
ol the largest panelz of the package i owhich cigarettes or
any  other tobacco  products have been packed  for
thstribution, sale or supply for a valuable consideration.

(51 Mo person shall, directly or indircetls, produce, supply or
digtribate lL"iE';.I-]r-I'_'[lI:!-i or any olher tobacco prodocts unless
cvery package of oipgaretles or pny other lohacco products
produced, supplicd or distributed by him indicates thereon,
or on its kabel, the nicotine and tar contents on cach cigarctie
ur us the case may be on other wobacce products along with
the maximum permissible lunits thereolt Provided that the
picofine and tar contenls shall not excesd the maxinmum
permissible guantity thereof as may he prescribed by rules

e under this Act”

RELEVANT PROVISIONS UNDER F.5.5. Act:

“S8. Penalty for contraventions for which we specific
penalty is provided.-Whoover contravenes any provisions
of this Act or the rules or regulations made thercunder, for

the contravention of which no penalty has boen separarcly
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provvided in this Chapler, shiell be lable to & penalty which

may extend o lwo lakh rupees.”

50, Punishment for wnzafe feed.-Any  pecsosn who,
whether by himsclf or by any other person om his hehall,
manufactores for ssle or stores or sclls or disinbutes or
imports any article of food tor human consumption which 1=
unsate, shall be pumishable.-

(i) where such failure or contravention docs nat result in
mjury, with imprisonmenl for a term which may extend to
s months and alsa with fine which may extend to one lakh
I'I_IJ_'IG‘JI.':S;

(i) where such tailure or contravention results in & pon-
rievous ijury, wilh imprisonment #or a form which mas
extend o one vear and also with [ne which may cxiend to

three fakh rupees;

(ifi] where =uch tailure or contravention results in & gricvous
imjury, with imprsonment for 8 term which may extend to
six years angd alse with tine which may cxtend to five lakh
ULHRZES]

(1v} where such failere or contravention resulbts in death, with
imprsonmant for 8 teom which shall not e fess than seven
vears but which may extend mo imprisonment for life and

algn with finc which shall not he loss than ten lakh rupees.™

RELFEVANT PROVISION UNDER F.D. ACT:

“3. Penalty. Any person dizobeying any regulation or order
made under this Act shall be deemed o have comunitted an

elience punisheable under section 188 of the Indiuan Penal

Code {45 of 1860 )7
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RELEVANT PROVISION UNDER DLM. ACT:

“21, Punishment for ohstruction, ete—
(1} Whoever, withoul reasonable cawse— (1) Whoover,

without reasonable cause—"

ja) obstrocts any officer or cmplovee of the Central
Ciovernment or the State Governmenl, or o person authorised
by the Mational Authority or State Auothority or District
Authomity in the discharge ol his functions under this Act; or

() refuses to comply wath wny dircecnon given by or on
behall of the Central Govermment or the Stale Cosverniment
op the Mationg!l Exceative Compnittes or the Stane Faoeoutive
Comunittee or the Diatrics Aathority uodes this Act, shafl on
conviction he punigheble with imprisonment for a term
whicl may extend to one vear or with fing, or with botle. and
if such phatruction or refusal o comply with direchions
results in lozs of lives or imminent danger thereet, shall on
conviction he punishable with imprisonment for a term
which may extend to two vears. notes on clavses Clagses 51
to 58 (Sces. 51 to 58) sceks o lay down what will constitue
an edfence in lerms of obatruction ol the funciions under the
Act, talse claim for relict, misappropriation of relicl mateiial
or fupds, ssuance of false wamming, falure of s ollicer o
perform the dury imposed on im under the Act without duc
permmssion or  lawinl  excuse, or s copmviance  al
contavention of the provisions of the Act. The clauses also
provide for penalties for these offences.™

#. The fis involved in the present pelittons 15 no more res
imtepra, A lcamed Single Judge ol the High Court of Judicature at
[Tyderabad for the State of Telangana and the State of Andhra
Pradesh in Chidurala Shyamsubder v, State of Telangana® had
an occasion to deal with the ssues involved in the present eriminal

petitions.  Alter referring to vanous provisions of 1PC, TS5 Act,

AP WalTIlof WA & harch, decided an 27088018

-
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COTP Act and also the ponciple laid down by the Apex Court and
other High Courts in several judaments, the learmed Single Judge

had framed the issues. which are as under:

"1} Whether the respondentd Sub-Inspector of Police, 13 compedaenl
o inviestigate inte the offence pumshable under Sections 54 amld

3M 1) of FSS Act?

2} Whether the petitioners in all the petilions are Iound committing
any act with malicious intention, with knowledge and resson Lo
believe that such act likely to spread the infection of any disease
dunperous o life? And whether the petitioners selling or offering or
exposing for sale as food or drink, any aticle which has hcen
repdered or hes become noxious or is ina glate unfit for food or
irink or reason o believe that the sane 15 noxious as food or drink?
If g0, are they liable fo be proceeded for the elience punishable

under Sections 270 and 273 1PCY

4. Aller an claborate discussion and on consideration of
various aspects, the learned Single Judge has held that the police
cannot take cognizance of the offence, Lo investigate into and file
charge sheet against the accused therein for the offence punishable
under Sections - 54 and 5% (1) of F55 Act, as they werc not
empowered under the said Act o launch the prosecution, but anly
Food Safety Officer appointed by the Government alone is

competent to launch prosecution for those two offences. With the



&I

o M e 87 e SO b Ml

yuid  findings, the leamed Single Judge has  quashed the
proceedings where the offences are under Sections - 54 and 3% of

'S8 Act initiated by the police,

L0}, In the very same judgment, the learned Single Judpe
further held that chewing lobacco and khaini are not the “food”
wilthin the delinition of Section - 3(j)} of the FS5 Act and the
manufacture, sale or exposing {or sale ol Wobacco ele., 15 governed
by the provisions of COTP Act, but not by FS5 Act and so also the
provisions of 1PC. The respondents - police are incompetent 1o
investigate the offence punishable under Sections = 54 and 39 (1) of
the FS8 Act and allegations in the charge sheet coupled with the
statements do not  disclose the commussion of the ollence
pumishable under Section - 273 of [PC since transportation of
noxious food is nol included under Section - 273 of 11PC,  The act
done by the accused therein re., transportation of khaini and
chewing tobacco though dangerous to human hife, it would not
spread or infect or cause any disease on account of transportation
and 1f those products are consumed by human being, it would

certainly cause damage to the health, Theretore, transportation of
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khaini or chewing tobacco by 1tself 1s not an offence under Section
- 270 of [PC, Pan Masala 15 not a tobacco product to fall within the
purview of COTP Act. Theretore, the provisions of the COTP Act
have no application, thereby registration of crime on the ground of
violation of Sections - 7 (1) (20 (3) (3) and Section - 26 of COTP
Act s an allegality.  The leamed Smgle Judge further held that
repistration of cases for the offence under Section - 200 (2) read
with 7 (2) of COTP Act 1s illegal.  With the sad findings, the
lcamed Single Judge has quashed the cnimes and calendar cases in

the said judgment,

L1, In Sri Jaganath Enterprises Eloru Vasadhi Tripati
Rao v, The State of Andhra Pradesh®, a learned single Judge of
the High Court of Andhra Pradesh al Amaravi had also an
pccasion to deal with the said issue.  After refemring to the
contentions ol the respective parties thereln, varous provisions ol
IPC, F55 Act, COTP Act and relying on the prnineiple laid down in

Amand Ramdhani Chaurasia®, Joseph Kurian v. State of

E0I0 (1) ALT (L) 215 (APHL)
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Kerala®, Sayyed Hassan Sayved Subhan', Mfs. Pepsico India
Holdings (Pvl) Ltd., v. State of UP., Sanjay Anjay Stores v,
Union of Lndia®, Boop Singh Tyagi v. State”, State of Harvana
v, Bhajan Lal'" and Chidurala ‘Eyll:q.‘;-i.nunml.u:ier*'1 the learned Single
Judge has quashed the FIRs ¢ Calendar Cases. The learmed Smgle
Judpe referring to Thu. bw latd down in Chidurala Shyamsubder®
held that despite the said muthontative pronouncement of law,
status quo conlinues.  Fhe said judgment attained finality. Even
then, the police are repislering cases against accused on the very

same alleganiions [or the very same offences,

i) Reforring to the provisions of Seciions - 153, L8S,
2689270, 271, 272, 273, 284, 328, 353 of 1PC, the léarmed Judge
in Sri Jaganath Enlerprisnf held that the offences registered
under the said Sections are nol maintainable. 1t furher held that
the provisions of the COTP Act can only be pressed inlo service in
the limited circumstances only where there 15 violanion of Sections

-4, 5,6, Tand 10 of the COTP Act. By relerning to the principle

€ 1905 (1) 8CF297

A Y C s 150

fOZ0T RO Onlne Clal 16323
Yoronz Ol 28T

1942 Bupge (13 SCC 335
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laicl down by the Apex Court in Bhajan Lal' and M/s. Pepsico
India Holdings (Pvt) Ltd.”, the learned Single Judge has Quashed

the proceedings m varous crimes ! calendar cases.

12, Another leamed Single Judge of the High Courr of
Andhry Pradesh at Amaravati in V. Nageswara Rao v. State of
Andhra Pradesh' had also an occasion to deal with the said issuc
and  agreed with  the prnciple laid down in Chidurala

Shyamsuhd er,

13. In Savved Iassan Savyed Subhan', the Apex Courl
wlile dealing with legality of the order passed by the Bombay
High Court in 4 hatch of criminal writ petitions and criminal
applications, which were filed challenging the registration of FIRs
for the offences under Sections - 188, 272, 273 and 128 of IPC and
Sections - 26 and 30 of the 'S5 Acl where there 15 an allegation of
iransportation and sale of Gutka / Pan Masala cte., held that the
judgment of Bombay High Court is contrary to the provisions of
the Act and law laid down by it.  With the said finding, the Apex

Court remitted the mater w the Bombay High Court for fresh

W wym Supreme (A 348
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constderation on the issuc that whether the aforesaid offences are

made out in the UVIRs, which are subject matrer of the cases pending

before the Bombay [ligh Court,

14, In wview of the authortative pronouncement of law in the
aforesaid judgments, as discussed above, coming Lo the facts of the
cases on hand, the allegations against the accused in respective
cases are transportation, possession, storage, sale and purchase of
banned products vz, Wwbacco { lambaku ¢ gutka ! khaini / zacda ¢
pan masala etc., respectively. In Chidurala Shyamsubder’, the
learned Single observed that transportation of chewing tobaceo or
khaini or pan masala do not constitute an offence purushable under
Section - 270 of [PC and that manufacturing of pan masala 1s not
inciuded in Secton - 273 ol [PC and, therefore, the same 15 not an
offence since it is not a noxious food. The learned Single Judge
has further observed in the said judgment which 15 a5 under:

“oaThe act dene by the petitioners e,
tansportation of khaini and chewing tohacco
hieagh dangerous to human life, it would not
spread or infect or cause any disease on

account of transportation and if those products
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are consumed by human being, il would
certainly  cause  damage (o the  healch.
Therefore, transportation of kbaing or chewing
tobacco s nol by isell is nol an offence under
Sevlion - 270 of 1PC and it woold (1]l within
Seclion 270 of 11007
15. Section - 272 of [PC makes punishable an oflence by a
person, who adulterates any arbiele of [ood or drink, Therctore, the
suid section would only come into play if [ood or drink is
adulterated, There is no definition of ‘adulteration” in [PC. The
delinitton of *adulrerant” 15 found in the provisions of the FS5 Act
Secton - 3 (1) {a) of the FSS Act deals with “adulterant” which
means a material which could make the “fond’ unsale or sub-
standard or mis-branded. According lo Section - 272 of IPC, il'a
material 5 used 1©0 make the food unsale’sub-standard or mis-
branded, then only the offence would be allracted.  Whereas, as
discussed supra, the allegation in the present bateh ol cases s with
regard o lransportation, possession, slorage, sale and purchase of
bained products viz, tobacon / tambaku ¢ gutka © Khaint / zanda ¢
pan masala etc., respectively. Theretore, according to this Court,

the said allegation docs not fall within the ambit of Scetion - 272 of
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[PC. Therefore, [ agree with the principle lald down by the learned
single Judges of the Tigh Court of Andhra Pradesh in Chidurala
Shyamsubder’, Sri Jaganath Enterprises’ and V. Nageswara

Rao''.

16. In Joseph Kurian", the Hon'ble Supreme Court held
that for Section - 272 1PC to he attracted, the following should be
present, (1) That the article mvolved was tood and drink meant 1o
be consumed by live persons; (2) that the accused adulterated it and
the adulteration rendered it noxious as a *food or drnk™; (3) that
the accuscd knew at the tme of adulteration that he would sell the
artiicle as [ood or drink and knew that such article cannot be sold as
fond or drink,  The Hon'ble Supreme Cowrt clearly held that the
offence 15 completed on the introduction of the adulterand.
“Adulterant” would mean thal a material which is mixed to make
the *food’ unsafe or drnk unsate. In the present case on hand,
tobacco is not a food or drink and what is stated to be mixed in it is
not clearly established by any cogent material as an “adulterant” for

the offence under Section - 272 1PC to be prossed into service.
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17. As fur as Section - 328 of 1PC 15 concerned, 1n the same
Judament it was held as follows:

10 In onder o prove oflence under Section 328 (he prosccation is
reguired to privve that the subslance in question was a poison, O any
stupefiving, intoxicating or unwholesome dnage ete, that the accused
admunistered the substance to the complainant or caused the
complainant to take such substance, that he did so with intent to
cause hiel or knowing il 1o be likely 19 that he would therehy cavss
berd, or with the intention o commit or Tacilitate the commizston of
an wifence. Tt s, therefore, essential for lhe peosecution o prove

that the aceused was dircetly responmble for admimstenng poison

Tobacco does not fit into this definition,

8. Secton - 273 ol IPC deals with sale of a noxious food or
drink, and as per which, whoover sclls, or offers or exposes lor
sale, as food or drank, any article which has been rendered or has
hecome noxious, or is in a state unfit for food or donk, knowing or
having reason 1o believe that the same 15 noxious as food or drink.
shall be punmished with imprsonment specilied therein. Therefore,
i a person offers for sale a “food or drink™ any article which has
become noxious or 1% in a state of unfit tor “food or droink™. Thus,

the said section would apply, when an article which has become
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noxlous or which has been rendered noxious. It also apphes w
tood or drink only.  As held in Sri Jaganath Flltﬂl'pr'iﬂﬁs, the
word noxicus’ 1% nol delined 0 1IPC or in FS5 Acl. As per the
dictionary meaning, the word ‘noxious’ is harmful, deleterious,
njurions, polsonous ete. As staled abowve, the allegation in the
entire batch of present criminal petitions 15 with regard 10
transportation, posscssion, storage, sale and purchase of hanned
products wz., lobacco / tambaku / putka ¢ kbaini / zacda £ pan
masala etc., respectively.  Therelore, accordmg o this Court, the
contents of the complaint/charge sheet lacks the ingrediens of

mection - 273 of [P,

19, As far as scetion - 188 1PC is concerned | as per the
setlled law on the subject, hetore an accused 15 charged, there must
be: an order duly promulgared by the public servant; the public
servant must have the lawful authority 1o promulgate the onder; the
person flouting the same should have knowledge about the order
directing him to abstain {rom the acl; he must disobey the said
order with the knowledge: and such disobedignee of the duly

promulgated order should cause a danger o the human lile ete. In
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Boop Singh ijmgi'al a Dhivision Bench of Allahabad High Courl
held that right to promulgate the ordinance/order is also an issue
which 15 being raised, because under the FSS Act, Lthe
Commissioner of Food Safetv alone has the authority to pass the
orders only if the article of “food” can causes danger or 15 WUrous

to healih,

200 In N.T. Rama Raa v. The State of AP, rep. by Public
Prosecutor’” while dealing with the ofTences under Sections - |88
and 283 of IPC, the learned Single Judge of the combined High

Court of Andhra Pradesh held as under:

31 Even if the allegation that the pentioner
conducted  public mectings  at three  road
Junctions contrary to the permission accorded
for conducting ol a public mesting only aL one
spectfied place 15 true, such a direction under
Scction 30 of the Police Act, 1361 could have
been given only by the Superintendent or the
Assistant  Superntendent  of Police of the
Lyistrict but not by any of their subordinates. IF
such a permission is granted under Section 30
of the Police Act, 1861 and 15 violated, Saection

195 (1) (a) of Code of Criounal Procedure

coCrerdnad Pettaon Mo 5525 of 2008, sfecided one 17,088 200
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mandates that the complaint in ihis regard has
te be made by the public servanl concerned or
sounes ofher persson (o0 whom such a public
servanl s adminstratively  subordinae.
enable any Courl p fake cognizance of an
oflence under section 158 ol Code of Criminal
Procedure. 1o the present case, the charge sheet
wis fited by the Sub Inspector of Police, who
ctuld not have been the authority to grant
permission  for the  public  necting  and
therefore, the complamt/charge shed is in
violation of the mandatory provision of Section

193( 1 }a) of Code of Criminal Procedure.

B Thar apart, the offence alleged W have been
committed under Section 283 ol the lndian
Penal Code by the petitioners and others is
abwiously  in consequence 1o the  alleged
offence under Section 18E of Indian Penal
Code and 15 not an independent of the same.
Evin otherwase, the conduct of public meeting
at three road juoctions or obstruction to the
trafthic could not have been considercd as
capsing any danper or mpury to any person, In
50 far as the obstruction in any public way is
concerned, which can also be covered by
Scction 283 of the Indian Penal Code, the

charge sheet ciles only one witness o speak
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about the trafhic jmn caused by the road show.
But, when the conduct of the public mecting at
least al one place has been permitted and if the
wathering for that public meeting resulicd 1n
any inconvenicnes by way of obstructing the
traffic, the same cannol be considered o be
with necessary puilly miens ree 1o construe the
existence of an offence punishable under Indian
Penal Code, Under the circomatances, none of
the olTences alleged can be said to have any
reasonable  hasis and 1 any  view, the
complaintcharse sheet being in violation of
Section 195 (1) (a} of Code ol Crminal

Procedure. has to fail.

7 Az the complaint has failed due to ws
unsustainability,  the  procecdings  mo their
cntirety have to fail, thowsh the 17 accused
alone approached this Court by way of this

Crminal Petilaon”™

2i. In Thota Chandra Sekhar v. The State of Andhra
Pradesh, through 5.1.0., P.5. Eluru Rul.'nlﬁ West Godavari
District™, whercin by relyving on various judgments ingluding NJT.
Rama Rae" and also the puidelines laid dovin by the Apex Court
in Bhajan Lal'® more particularly, guideline No.6, which says that

" Criminzl Petitica Mo 13248 of 2010, decided oo 26, 10,2014
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where there- is an cxpress legal bar engrafted in any of the
provisions of the Code or the concerned Act (under which 4
criminal proceeding is instituted) to the institution and continuance
of the proceedings and/or where Lhere 18 a specilic provision o the
Code or the concerned Act, providing efficacious remedy to
redress the grievance of the party, it was held that the proceedings
in the said C.C. were quashed by exercising power under Section -
452 of Cr PO [t was also [urther beld that the proceedings shall
not be continued due to technical defoct of obtaining prior
permission wnder Sccion - 155 (2) of CrP.C. and laking

cognizance on the complaint filed by V.R.OL and it is against the

purport of Section - 193 (1) (a) of Cr.P.C.

it Vide Notification NoSOL/FSE-1/2020,  dated
06.01.2020, the Commissioncr of Food Safety, Telangana
Dircctorate of Institute of Preventive Medicine, Public 1lealth Labs
and Food (ITealth) Administration, Navayvanguda, Hyderabad,
restriicted the manudacture, storage, distribution, transportation and
gale of putka / pan masala, which contains tobacco and nicotine, as

ingredients and chewing tobacco products, like chap tohaceo, pure
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tobaceo, khami, kharra, scented tobaceo £ flavoured wbacco or by
whatever name locally it is called packed in sachets / pouches /
package in the entite Stage of Telangana under FSS Act, 2006, 1t
is for one wvear. Vide Notification No. 505/FS5-1/2021, dated
06.01.2021, the same was exlended for one more vear. As per the
mformation. furmished and nstructions  receitved, several wnt
petitions were led challenging the said Notifications before this
Cowrt as well as the Hon ble Supreme Court, A Division Bench of
s Court dechned W entertain some writ petitions on the ground
that the Hon'ble Supreme Court seized of the said issue, Tt is also
relevant o note that the Hon'ble Supreme Courl remanded back
Lthe matter w this Court. Thercfore, such a notlication can only be
issucd for emergency situations and for prohibiting the distribution
and salc of any article of a food cannot be lost sight of. Therefare,
in view of the law laid down in the above judgments including the
judgments  in  Chidurala  Shyamsubder’, Sri Juganath
Enterprises” and V. Nageswara Rao''. According to this Courl,
section - [88 of IPC will not attract to the aliegations leveled

against the pefitioners herein in this batch of criminal petilions.
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23, As far as Section - 328 of [PC 15 concerned, it deals with
causing hurt by means of pmson, ¢te., with intent to commit an
offence.  As per the said provision, whoever administers 1o or
causes to be taken by any person any poison or any stupelying,
imloxicating or unwholesome drug, or other thing with intent to
cause hurl o such person, or with intent o commit or to tacilitate
the commussion of an offence or knowing it Lo be likely that he will
thereby cause hurt, shall be pumished with imprisonment ol either
deserniption tor a term which may extend w len years, and shall also
be liable to fine, Therefore, there should be administering poison,
intoxicating ele., with intent o cause hurt to such person or with
intent to commit or to facilitate the commission of an offence or
knowing it to be likely that he will thereby cause hur.  As stated
above, the allegations in the entire baich of criminal petitions are
lacking., Therefore, according o this Cowt, the contents ol the
complaints ¢ charge sheets lacks the ingredients of Section - 328 of

TPC.
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24, As faras Section - 326 of [PC is concerned, 1t deals with
an act endangering life or personal safety ol others, and as per
which, whoover does any act so rashly or ncghgently as to
endanger human life or the personal safety of others, shall be
punished with imprisonment of either deseniption [or a term which
may extend to threc months, or with fing which may extend (o lwo
hundred and fifty rupees, or with both. In the complaints / charge
sheets, there 15 no such allepation of rash and negligent act which
endanpers human life or personal safery of others.  Therefore,
according to this Cowrt, the contents ol the complaints ! charge

sheets lacks the ingredients of Section - 336 of 1PC.

25, As far as Section - 420 of IPC is concerned, 1t deals with
Cheating und dishonestly inducing delivery ol propenty.  There s
no such inducement either at the inception or at a later stage. Thus,
the contents of complaints ( charge sheet lack the ingredients of

Section - 420 of IPC,

M. As far as Section - 269 of IPC 15 concerned, it deals with

negligent act likely o spread infection of discasc dangerous Lo life,
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and as per which, whoever unlawfully or neglipently docs any act
which is, and which he knows ar has reason (o believe (o be, likely
loy spread the infection of any disease dangerous to life, shall be
punished with imprisonment of either description for & term which
may extend to s1x omonths, or with fime, or with both. DBal, a
perusal ol the contents of complaints / charge sheets in the present
batch of cases, such ingredients are lacking and, therefore, Section

- 209 of [PC does not arise in the present batch ol cases.

27, In view ol the above sad discussion, according to this
Court, transportation, possession, storage, sale and purchase of
tobacco products are not totally banned in the Stale of Telangana
and also in the Country. Theretore, it cannot be said that Sections -
269, 270, 271, 272 and 273, 328, 336 and 420 of 1PC are attracted

to the cases in this hatch.

28 Ay far as the oflences under FS5 Act 15 concemed, as
already discussed above, in Chidurala Shyamsubder”, the learned
Smgle ludge lollowing the puidelines laid down by the Hon'ble

supreme Court i Bhajan Lal™ held that the police  arc
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incompetent to take cognizance of the olfences pumshable voder
Sections - 54 and 39 (1) of the F55 Act, investigating inlo the
offences along with other oftences under the provisions of the IPC,
It was [urther held that filing charge sheet is a grave illegality, as
the Food Safety Olficer alone 15 competent 1o investigate and 1o
file charge sheet following the Rules laid down under Sections - 41
and 42 of FS5 Acl. o the present case, the police have registered
the crime for the ofiences under Sections - |88, 270 and 273 of
TPC,  Therefore, in the present batch ol cases, entertaining the
complaints / filing the charge sheets by the police 1s contrary o Lhe

pringiple laid down in Chidurala Shyamsubder”,

29,  With regard to the oliences under COTI" Act, 1t 15
relevant to mention the objects and the reasons ol the said Act
isell clearly state that the act is meant to prohibit the advertisement
of, and to provide lor the regulation of trade and commeree in, and
production, supply and distribution of, cigarettes and other tobacco
products and for matters connected therewith or incidental thereto,
A reading of the said objects of the said Act would reveal thal a

lotal ban of tobacco products was not envisaged by the said Act.
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The Parliament merely felt 0 expedient 1o control  the
advertisement and sale of tobacco products. As noted earlier in the
order, Section - 3 (p) of the COTP Act and the schedule therein
deline tobacco products. 'an masala, gulkba and chewing tobacco
are mcluded in the definithon of ebaceo products,  Section - 5 of
the COXLP Act deals with prolubition of advertisement ol cigarcite
and other tobaceo producrs only. No person, who is engaged in the
production, supply or distribution of cigareties or other products
shall advertise the same. Simularly, no person having the control
over d mediun can advertise cigarettes o tobacce products, and no

person shall be a part of any adverlisement.

M), Section - 7 ol the CONTP Act deals with the imposition
of restriction on the sale, trade, commerce ol wbacco products
utiless every package of ciparctte or tobacco product contains a
specilied warning (pictarial or otherwise). Section - 4 of the COTP
Act, bans smoking in public places. In addition, Section - 6 of the
COTP Act, prohibits the sale of cigarcttes or other tobacco
products to a person who 1s under the age of 1§ years are in an area

within 100 yards of any educational tnstitution,
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3. A reading of this Act, particularly Sections - 4, 5, 6 and
7 clearly shows that there is no general ban or general prohibition
on the manufacture/sale of tobaceo prodocts. 22 What 15 barred 15
merely the sale of these products (o a person, who 15 below the age
of 18 vears and in an arca within 100 vards of an educational
institution. The other aspects covered by Sections - 5 and 7 of the
COTP Act, deal with the advertisement and the warning, which is
to be contained on a package, i which the tobacco product s
packed, This 15 a regulatory mechanism only, Therefore, according
to this Court, the above said allepations of transportation,
possession, storage, sale and purchase of banned tobaceo products

will not attract the offence under Section -7 of the COTT Act.

32, As [ar as Section - 201{2) of the COTP Act s concerned,
as stated above, the allegations against the petioner in respective

!

complaints [ charge shests are that they were transporting,
possessing, storing, selling and purchasing the banned robacco
products o the customers illegally in order 1o gain wronglul

profits. In view of the said allegation, it is apt to refer to Scction -
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200(2) of the COTP Act for beller apprecialion ol the case and 1o
decide the fssue in guestion, and the same 15 as under:

“2, Punishment for Failure to give specified
warning and nicotine and Lar contents.-

(...

(2} Any person who sclls or distnbuics Cugarciics o
tobaceo products which do not contain either on the
package or on their label, the specifiesd waming and
the nicotine and tac contents shall in the caze of firse
convictin he puamshable with noposonment foe o
term, which muy exlend o oone wear. or wilk fline
which may cxtend iy one thousumd rupees, or with
both, and, for the second or subsequent conviction,
with imprisomment for a toom which may extend to
twor years and with fine which may extend to three

thousand mpees.”

33. Thus, Section - 20 of COTE Act deals with punishment
for failure to give specitied warning and nicotine and tar contents.
But, in the complaints / charge sheets, there s no allegation against
the petitioners that they were carrving on lrade or commerce in
contraband or any other tobacco produces without label and
specified warning on the said products. In view of the samne, the
contents of the complaints ¢ charge sheets lack the ingredients of

Section - 20 (2) of the COTP Act, Even, there is no allegation thal
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the seized products do not contain labels with statutory warning.
Thus, registering the crimes lor the sad olfence agmnst the
petitioners 15 not only contrary to Section - 20 (2} of COTP Act,
but alse contrary W the principle laid down o Chidurala
thamsuhder'l_ In view of the same, the offence under Section -
20 (2} of COTP Act is also liable to be quashed against the
pelitioners. | once again renterate that 1 agree with the principle
laid down hy the learned Single Judges of the High Court of
Andhra Tradesh in Chidurala Shyamsubder’, Sri Jaganath

Enterprises’ and V. Nageswara Rao''.

34.  For the foregoing discussion and the authoritative
principle of law, Criminal Petition Nos, 3768, 3879, 4046, 4077,
A09E, 4099, 4100, 4102, 4041, 4151, 2157, 41582, 4157, 4247,
4249, 4251, 4238, 4262, 4277, 4405, 44135, 4542, 4615, 4040,
4651, 4727, 4775 and 4825 of 2021 are allowed quashing the
proceedings against the petitioners therein in the respective erimes
menlioned thercin. Since the procecdings in the aforesaid Cniminal
Petitions  arc guashed against the respective petitioners, the

respective Station House (Mficers | Investigating  Officers  are



KL

L, s d 32w HO & Puoicty

herely directed to retum the seized property ¢/ vehicles on proper
idenhfication  and  vertlication ol ownership  under  due

acknowledgment.

35. Further, Criminal Pelilion Nos. 152, 153, 155 162 &
5826 of 2020, 3495, 3300, 3509, 3514, 4070, 4110, 4119, 4140,
4178, 4194, 4216, 4230, 4361, 4612, 4622 and 4632 of 2021 are
also allowed quashing the proceedings against the petilioners
thercin in the respective Calendar Cases mentioned therein, Since
the proceedings are quashed, the respective peritioners are at
liberlty to file appropriate applications before the concerned
Magistrate for retum of the seized property ¢ wvehicle and the
Magistrate shall consider the same in accordance with law,

As a sequel, miscellaneous petihons, 11 any, pending in all

the Criminal Petitions shall stand closed,

K. LAKSHNAN, ]
05" JULY. 2021

Noie: LR, copyv to be marked.
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