IN THE HIGH COURT FOR THE STATE OF TELANGAMNA,
AT HYDERABAD

FRIDAY, THE TWENTY NINTH DAY OF JULY
TWO THOUSAND AND TWENTY TWO

PRESENT

THE HONOURABLE SRI JUSTICE P. NAVEEN RAD
AND
THE HONOURABLE SRI JUSTICE SAMBASIVARAO NAIDU

APPEAL SUIT No.1402 of 2018

Anpeal Under Section 96 of CPC against the Judgment and Liecres dated
27 0R.2018 in 0.S.No.134 of 2012 on the file of the Court of the V' Adaditional District
Judge, Malgonda District at Bhonagin,

Batwoon:

Yelagapalli Malliah, S/e Y. Ramaiah, aged about &35, Qiec-Agriculture
Yelagapalli Mallamma, Wio Y. Mallaiah, aged about 56, Occ Housewile,
Yelagapalll Ganesh, Sfo Y. Mallaiah, aged about 48, Occ-Agriculture,
Yelagapali Andalu, Wio Y. Shanker, aged about 42, Occ-Agriculture,
Yelagapali Shankar, Sfo S Y. Mallalah, aged aboul 43, Coo-Agnculiure,
Yelagapall lamma, W/o Y. Shanker, aged about 40, Occ-Agncuilure

S e TR

.. All six are residents of Yedullagudern Village, Valigonda Mandal of Nalgonda
* 0 District.

..APPELLANTS/DEFENDANT No.1 to &

1. Mr, Manne Mahender Reddy, Slo S M. Laxma Reddy, Aged about 40 years,
Qg Business,

2. Mr. K Raji Reddy, Sfo S K. Lachi Reddy, Aged about 51 years, Qcc:
Rusinoss,

Both Residents of Plot no, 159, Road No.5, Huda Sainagar Colony,
Vanasthalipuram, Hyderabad,

..RESPONDENTS/PLAINTIFFS
Caunsel for the Appellants: SRI SURESH SHIV SAGAR
Counsel for the Respondents: SRI PAPAIAH PEDDAKULA

The Court delivered the following: JUDGMENT



THE HON'BLE SRI JUSTICE P.NAVEEN RAD
AND
THE HON'BLE SRI JUSTICE SAMBASIVA RAO NAIDU

A.5. NO.1402 of 2018
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The defendants 1 to 6 in 0.5.No.134 of 2012 an the file
of V' Addl. District Judge, Malgonda, are appellants in this
appcal and Respondents were plaintiffs. For convenience, the
parties will be referred as they are arrayed in the suit. The
plaintiffs  have filocd the above said suit for specific
perfarmance of contract under the agreement of sale, dated
1B-08-2012. The suit was decreed by the trial Court,
aggrieved by the said Judgment, the defendants filed the

prezent appcal,

2t The plaintiffs have pleaded that the defendants
who are absolute owners ilr‘:d possessors of an extent of
Ac. 20-10 gts of land in Sy.Nos. 880, 883 to 887 of
Yedullagudem, have offered the said land for sale and
plaintiffs  have agreed o purchase the property @

Re.6, 10,000/ per acre i.e. for a total consideration of
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Rs.1,23,52,500/- and recaived Re.20,00,000/- towards
advance, [ was Lhe further case of plaintiffs that all the
defendants have oxecuted agreement of sale on 18-08-2012
in favour of the plaintiffs. As per the terms af aygresment, Lhe
plaintiffs have to pay Rs.10,00,000/- on 15-09-2012 and
balance consideration shall be paid in Lwo months and Ffifteen
days subjecl Lo the defendants get the proparty measured
with the help of revenue records such as tippan and fix the

boundarics. The plaintiffis have further pleaded that they

-

have paid Rs.10,00,000/- on 15-09-2012 and defendants
nave received the amount and D3, D5 made an endarsement
Lo that offect un the agreement, It was the further case of
the plaintiffs that they have approached the defendants with a
request Lo ger the land measured and for fixing the
boundaries but the deferdants postponed the same. The
plaintiffs have claimed that they were always ready and
willing to pay the balance amount and to cbtain the registerad
sale deed but in view of abnormal increase in the land value
at the locality the defendants failed to get the land measured
and failed 1o register the land in favour of the plaintiffs and

trying Lo alicnate the property to others. Therefore, thoy got
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issued a legal notice an L2-11-2012 to all the detendants with
a request to complete the measurements of the land and
exacute registered sale doed by receiving the balance saie
consideratian.  But there was no proper rosponse fram the
defendants therchy, they [lléu:r the suit  For  specific

performance of sale agreement.

o The defendants have appeared befarg the court
below and filed written statement interalia admitting their title
and possession an the suit schedule property, execution of
sale agreement on 18-08-2017, receipt of Rs.20,00,000/- at
the time of execution of sale agreement and Rs.10,00,000/-
on 15-09-2012. They did not dispute the terms of agreement
viz,, price fixed, extent agresd to be sold ctc., The defendants
have pleaded that as per the terms ol agreement the plaintiffs
have to pay balance in two and half months from the date of
agreement, but they failed to pay the amount within time.
They have approached the plaintiffs several times and made
aoral requests to pay the balance but the plaintiffs failed to
perform their part of contracl. As the plaintiffs failed o pay
the balance within the stipulated period, the agreement dated

18-08-2012 was cancelled and they are entitled o farteit the
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dimount paid by the plainuffs. Therefore the plaintiffs are not

entitled. to specific performance and sought ror dismissal of

the suit,
4, The trail court framad the fallowing msues:
1, Whether the plamntiffs are entitled for  specific
perfarmancs as prayad fos ?
2 Whelher Lhe Courl e peid is poel corpecl 2
WhieLber Lhe suel oy Barred by limilalion 2
Ta what rafiet 7
et In order to prove their claim, the 1% plaintiff has

filed his evidence in the farm of affidavit on 06-03-2018, copy
of chief affidavit was served on  the defendants on
25-04-2018, PW.1 was examined n further chief an
02-05-2018, and in the further examination he has marked
Exs. A1 to A39. PW.1 was presenl before the Court an
11-06-2018, 18-06-2018 and oh 21-06-2018 bur there was
no representation for defendants. The trall court treated the
cross examination of PW.1 as nil. As per the endorsement on
the proceedings sheet, the court below set the defendants
ex parte on 21-06-2018, The defendants did not adduce any
ovidence in support of their claim, As therg was no

representatioh on behalt of defendants, having heard the
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carned counse! for the plamntiffs, the trall Court passed a
decree in favour of the plaintiffs. The trail Court accepled tha
cdse Of plaintifts and decreed the suit with costs with 3
ditecticn to the defendants Lo execute sale deed n tavour of

the plaintifts in two months and plaintiffs were directec Lo

deposil the balance consideration.

b, Aggrieved by the saigd Judgment, the defendants
have filed the present appeal mainly on the ground thal the
plaintiffs were never ready and willing to perform their part of
contracl, they failed ta pay the balance considoration with in
timeo, as por the terms of agreement of sale, therehy fhe
defendants are nol liable to execute any sale decd in favour of
plaintiffs and they are entitled to forfeit the advance amounl
received from the plaintiffs,. The defendants hawe further
pleaded in the grounds of appeal that the trail court did not
give proper opportunity to the defendants Lo prove Lheir
claim, as such they spught for setting aside the Judgment and

Decreg passed by the trail court.

i In view of the grounds urged in the present

appeal and in view of the arguments advanced by the learned
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counsel for the defendants/appellants the rollewinyg  points

arcse for consideration:

I Whether the plaintiffs falleg to perfarm thelr cart of
contract, thereby they are not entitied to the ralef of
specific perfarmance?

2. Whother the defendamis were nat given  propor
pportunity ta contest the swt before the trail court,
therebry the Judgment and Decrec passerd hy the trial
court are liable to be set aside?

8. As per the pleadings of both parties certain tacts
are: not in dispute. The gwnership of defendants over the suit
property is admitted. The defendants have admitted Lhe
execution of sale agreement dated 18 08-2012, which is
marked as Ex.Al and receipt of Rs.20.00,000/ as advance
under Ex AL, they have also admitted Lhe receipt of
Rs.10,00,000/- on 15-09-2012 and making an endorsemant
vide Ex.Ad. The plaintiffs have pleaded that they were always
ready and willing to pay the balance consideralion and to
perform their part of contract, but as per the terms of
agreement, the defendants have to gel the land surveyed as
par Che revenue records and fix Fhe boundaries before
registration,  But the defendants failed to compiele the
measurements and avoided the same in view of abnormal

Increase in the land value at that locality, Tharefore they got



issucd legal notice demanding them to complete the survey
and execute the sale decd but there was ng respanse.

O Lhe other hand the defendants have pleaded that the
plaintiffs failed Lo pay the balance consideration and in spite
of their oral reguests for f_'l'_:-TTH:-'?..E.'T.IUI'I of survey they did not

Y

b
respond, thercby the agrecment ‘was cancelled and they are

antitied to forfeill the advance amount.

2. Ihe suib s based on Ex Al sale agreement. In
order 0o decide whether the plamntiffs are entitled to the relief
af specific performance, it is just and necessary to sec the
undisputed terms of sale agreement. According to the sale
agreement the plaintiffs have to pay Rs.10,00.000/- by
1H-08-2012 apart from the advance amount which they paid
at the time of execution of Ex Al, and as per the notices
exchanged hetween the parties and as per avermaents of
Written Statemenl filed by the defandants the payment of Rs.
10,00.000/- o 15-09-2012 has been admitted by the
defendants.  The main dispute hebween the parties is with
regard Lo paymenl of balance consideration, the plaintiffs
nave claimed that the defendants have to complete the

surviey befare the stipulated time and fix the boundaries with
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L hizlp of the revenue records, whereas the defendants have
pleaded that the plamtitfs  shall pay the balance sale
consideralion within two and half months from the dale of
dgreement and that thaough they orally requested the plaintiffs
to completing the survey they did not respond. In view of this
controversy it is Just and necessary to see the terms of
agreement. Clauze 2 of the agreement is relevant in this

reqard.,

16, Clause 2 (i) of agreemeant reads as follows:

"The remaining balance sale consideration amount
will be paid by the vendee to the vendors subject
to the measurements as per the records on or
before 2({two) months 15(fifteen) days from the
date of this agreement at the time of registration
for the said terms of payment both the parties
agreed for the same.”

This condition shall be read with connected clause j.e.
CL 10 of the agreament which reads as follows:

“That the vendors shall cause the survey of the
schedule properties in consonance with the
official Tipton of survey and settlement
department and fix the boundaries as per the
official survey before the registration with their
own costs”

11. Therefore it is very clear that there’s an obligation
on the defondants 1o gel the property agresed to be sold,

measured (surveyved) as per the official records and fix the
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boundarics. The said T[lixation of boundaries shall be
completed before the actual registration and the obligation of
plaintiffs about payment of balance is subject to the
completion of survey. As oy Ihe plaint and according to the
evidence of PWL1 they have paid 2nd  installment on
15-09-2012 itself, and requested the defendants to complete
the survey, but they have awvoided the same in view of the
hike in the prices of lands, thereby they qgob issued legal
notice but the dofendants did not respond, as such they filed

the suit.

12. As per the sale agreemoenl the period fixed for
payment of final amount will expire in the first week of
Movember 2012, The plaintiffs got issued legal notice vide
Ex.A3 demanding the performance of agreemsnt tarms on 12-
11-2012. As per postal endorsement on the covers filed

before the court, except the notices addressed o DS and D6
|

v

the remaining notices were retyrmed with an endorsement
that the addressee was not availabie in the village and notices
of D5 and D6 wore returned as "Refused”. Thersfore the
notices addressed Lo the other defendants must have been

returned after waiting for at lcast /7 days.
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13. The plaintiffs have marked the notices got ssued
by the defendants on 15-11-2012 as Fx.A1S. In Fx.AlL, the
defendants have claimed that they have appreached the
plaintiffs several times and “orally” intimated them o do the
measuremants and pay e balance bul the plaintiffs did nat
heed to their request and failed to perform their part of
contract. In fact the notice under Ex ALS was sent with a
specific allegation that the plantiffs adopted illegal tactics to
pressurize the defendants for seltlerment through S.H.O.
Valligonda PS. The plairtiffs have marked another legal notice
got issued by the defendantz as Ex.A31 and it clearly
indicates that the dofendants have filed one Wril Petition
before the High Court alleging police mterference in this
transaction and they have filed a Conternpt Case also against

the police.

14. Therefore it is very cloar that though the natice
got issued by the plaintiffs vide Ex A3 was returned with an
endorsement thal it was not served on the defendants, DS
and D& have refused the nolices and they got issued notice an
15-11-2012 itself as if they den't have any knowledge of

Ex.A3 with an allegation that the plaintiffs trying to pressurize

\
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ther for settlement. T fact there was NG such necessity Mor
the plaintitfs to pressurize the dafendands for any sertlerment,
Bizcause they have already paid Rs.30,00,000/-, thair notce
dated  12-11-2012 clearly shows  their readingse  and
willingness ta pay the balance and tn get sale deed registered,
provided the defendants get the land surveyed, and fix the

boundaries as per Tippan,

15, In view of the above said specific clause it s for
the cefendants to complete the SUrVEY as Ner ravenus
records, and in such case, unless they approach Lhe rovenue
afficials and place a written request for survew, Lhe same
cannot be completed. If the defendants wero really ready to
gel the survey, befare they made alleged oral request tn
plaintiffs, they must have filed fapplication for survey and it
may not be impossible for ther|'|1: to file the proot about such
appheation before the courl. But no such pracf has noen fited
by the defendants. Except the averment in the written
statement no proof is availahle to prove that the detendants
were ready to get the land surveved which s compulsory for
recaiving the balance from the plaintiffs. The price far the

land is maore than one crare, therefore it is quite natyral tor a
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vendee to request his vandor to shaw the land within fixed

boundaries as per official records.

16. The contents of Ex.A34 clearly indicates that the
defendants having golt the notice issued by the piaintiffs
returned unserved, they have issued this nolice as if thoy
have ng knowledge of Ex.A3 notice, but it is not their case
either in the notice or in their written statement that they
waore nob staying in the address menticnied 0 F e A3 notices,
and the notice vide Ex, A1S obviously issued only o escape
their abligation. Therefore it is very clear thal the defendants
failed o perform their part of contract. The probability of
defendants avoiding the survey and fixing the boundaries due
te huge hike in the land prices is more Lhan the probability of
slantiffs who have already paid Rs.30,00,000/- in 2012
without any reason, failed to respond te the allegad “aral”
request of defendants. The notices cxchanged between the
parties clearly indicate the value of the property. Mo prudent
persan having paid Rs 30,000,000/ and who has izsued legal
notice within the stipulated period will remain silent to such a

request,  There is no explanation from the defendants why



Lhey cid nol issue any legal notice demanding the plaintiffs Lo

come forward for cbtaining registered document.

1/, The plaintiffs hawve filed the suit seeking specific
performance and filed all the documents in support of their
claim about the readingss and wilingness Lo perform their
part of contract. The defondants have engaged an Advacate
before the trial Court and filed written statement. The
plaintitts have filed chief-affidavit of PW.1 before the Court
belaw and a copy of the said affidavit was served on Lhe
deterdants. The detendants have got knowledge as to what
i5 the cvidence of PW.1 and what documents he has filed in
support of their claim, but they did not choose to cross-
examine PW. L, they did not choose to produce their own
evidence before the tnial Court. IF the defendants are of the
cpinian that they are unnecessarily set ex parte, it may not be
difficult lor them toe hie a petition within time under Lthe
relovant provisions for setting aside the said ox parte order
and Lo produce Lheir evidence, They did nol choose o do so.
The suit  was  disposed of by the trial cowrt  on

27 062018
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18.  As per the endorsement on the cartified copies, it
shuws the defendants have filed application for certified capy
of judgment and decree on 27-07 2018; the copios weore
preparaed and delivered to the defendants on the same day.
Therefare, it is wery clear Lhat the defendants were served
with the copy of the iudgment within one month from the
date of judgment. 17 the defendants are really serious about
what Lhey have claimed in the present appeal, they have got
every ogpporlunity to oppose the decree on the ground that
they were unnecessarily set ex parte.  TF such an application
was Nled before the Court, U could have been decided on
rmerits. But the defendant instead of flling an application
either for setting ex parfe order aside or seeking permission
to produce their oral and documentary evidence, they filed
the present appeal before the Han'ble High Court on 16-08-
2018, Therefore, the defendants consciously did not chaose
e Cross-exarming PW.1, did not choose to produce their
evidence pofore the trial Court, did not choose to file an
application for setlting aside ex parte order and filed the
present appeal, which clearly shows that their interest was

not to contest the suit but aonly to drag the proceadings.
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19, The records placed before the Court clearly
indicate that they did nat file any application before the
Revenue Authorities to get the land surveyed for fixing the
boundaries as required under Bx AL sale agrecement. Having
failed to perform their part of conlract, they cannot throw
hlame on the plaintifis. There was no fault an the part of
plaintiffs in performing tneir part ot conbract, =5 such, the
defendants cannot say that they have cancelled the contract
and they are entitled to forfeit the advance amount received
under Exs.Al and A2 endorsement,  The plaintiffs must be
able to prave that Lhey were always ready and willing ko
perform their conktract. The evidence placed hefore the Court
would show the plaintiffs were ready and willing to perfarm
their part of contract. The defendants have pleaded that the
refliefl sought for by the plainliffs 5 barred by limitation but,
they did not produce any cvidence in support of the said plea.
Fven if they did not cross-examing PW.1, they can as well
gxaming any defendant i support of their contention, A
cimple statemeanl thal thay crally requested the plaintiffs to
get Lthe land measured cannot be accopted, maore particularly,

in the light of above stated circumstances, Therefore, the
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contention of defendants cannot ha daccepted. The defendants
are nol entitied to any relicf much jess the roljsf of dismissal
af the suit. The trial Court rightly passed the rehef in favour

of the plaintiffs as such, Lhe appeal is not maintainabla

In the result, the appeal is dismissed with cosrs,
Consequently, Miscellaneous applications if any, are

Closed,

EMORAMDUM OF COS
AS No 1402 of 2018

Fe  Ps

Slmps for Vakalatnama
Do used for the Memao
Do, for Judgmeant of the Lower Courl
Do lor Decree of the Lower Court

Vil of Cony Slamp Paper used for
Enclousers

Acdvocate's feo on Rupeeas
{25 par Fubes

Batia and Fostage
Trarglation and Printing charge

i

e

TOTAL 5- 00

(The Appellant | directed to pay a sum of Rz, 5/- towards costs to the res pondent)

SO-K SRINIVASA RAD
JOINT REGISTRAR
WTRUE COPY.! e

T SECTICN OFFICER
[+

.. The V Addilional District Judge, MNalganda District at Bhanagin, {with recard)
CGna CC to Sri Surash Shiv Sagar, Advocats [OPL ]

One CC o Sri Papatab Peddakula, Advocata [OPUICT

Twi C0 Capies

One Spare Copy
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HIGH COURT

£ §T

DATED: 29/07/2022

JUDGMENT

AS.No.1402 of 2018

Bis  — e

DISMISSING THE AFF‘EAL.-
WITH COSTS
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IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY, THE TWENTY NINTH DAY OF JULY
SO THOUSAND AND TWENTY TWO

FRESENT

THE HONOURABLE SRI JUSTICE P. NAVEEN RAO
AND
THE HONOURABLE SRI JUSTICE SAMBASIVARADQ NAIDU

APPEAL SUIT No.1402 of 2018
Between:

Yelagapalli Malliah, S/o Y. Ramaiah, aged aboul 68, Oe-Agriculiure,
Yelagapalii Mallamma, Wio ¥, Mallaiah, aged about 56, Doc-Housewife,
Yelagapalll Ganesh, Sfo Y. Mallaiah, aged about 46, Oco-Agriculture,
Yelagapalli Andalu, Wio Y. Shanker, aged aboul 42, Dee-Agriculture,
Yelagapalli Shankar, Sfo Sri Y. Mallaiah, aged about 42, Oce-Agriculture,
Yelagapalli llamma, Wie Y. Shanker, aged about 40, Oce-Agriculture,

= RS

All six are residents of Yedullagudem Village, Valigonda Mandal of MNalgonda
District.

..APPELLANTS/DEFENDANT Hﬂn 6
AND

1. Mr. Manne Mahender Reddy, Sio S M. Laxma Reddy, Aged about 40 years,
Oco: Business,

2. Mr. K. Rajl Reddy, S/o Sri K. Lachi Reddy, Aged about 51 years, Occ-
= Business,

i

Both Residents of Plat no. 159, Road Mo.5, Huda Sainagar Colony,
Vanasthalipuram, Hyderabad.

...RESPONDENTS/PLAINTIFFS

Appoal Under Section 86 of CPC against the Judgment and Decree of the
Court of the ¥V Addillonal District Judge, Malgonda District at Bhonagiri dated
27.06.2018 in 0.5 Mo.134 of 2012.

This appeal coming on for hearing and upon perusing tha grounds of

appeal, the Judgmant and Decree of the Lower Court and the material papers in

L i |



the ‘Suil and upon hearing the arguments of Sri Surash Shiv Sagar, Advocate for
the Appellants and of Sri Papaiah Peddakula, Advocate for the Respaondents.

This Court doth order and decree that the decree of the Court of the
W Addilional District Judge, Nalgonda District at Bhongir in ©.5 No.134 of 2012
dated 27.06.2018 ba and hereby is confirmed and the appeal is dismissed, this court
doth furlher order and decree that the appellant is be and hersby directed 1o pay a
gum of Rs.5- lowards costs to be the respondent.
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HIGH COURT
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DATED: 29/07/2022

DECREE
A

AS.No.1402 of 2018

DISMISSING THE APPEAL
WITH COSTS
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