IN THE HIGH COURT FOR THE STATE OF TEL ANGANA AT HYDERABAD

MONDAY THE NINETEENTH DAY OF DECEMBER
TWO THOUSAND AND TWENTY TWO

FRESENT
THE HONOURABLE SR| JUSTICE K.5URENDER

CRIMINAL PETITION NO: S778 OF 2022 ALONG WITH LA ND.2 OF 2022

Bobtweesn:

1. Pavan Kumar, Sfo Shankaraizh, Aged about 36 Years, Ococ Labourer
Rio Kistapur Village, Jannaram Mandal, Mancherial District.

2. Muchineni Magesh, Sin Anksnna Aged about 24 Years, Oco Driver
Rio Beerzaipel, Utnoor Mandal, Adilabad Distric

4. Banavath Devendhar Sio Kimya MNaik, Aged about 28 Years, Oco Driver,
Rio Rendlaguda Village, Jannsram Mandal Mancheral District.
...PETITIONERS/ACCUSED Nos. 1 TO 3
AND

1. The State of Telangans, through 5.H.O Mamda Police Slation, Mirmal
Ristrict, rep. by Public Prosccutor, High Court, Hyderabad

. RESPONDENT/COMPLAINANT

Fetilion under Section 482 of Cr.P.C.. praying that in the circumslancos
slated in the Mamorandum of Grounds of Crirminal Pelilinn, the High Court May
be pleased to quash the precoeding agains! the Pellioners/Accused Nos, 1 o 3
in Crime.Mo.? of 2021,0n the file of P.5.Mamda Folice Station, Mirmal District,
anil consaguently dirsct the police to relurn the sizod material in Crima, Mo 7 af
2021

LA, NO: 2 OF 2022

Palilion under Section 482 of Cr.P.C. praying thal in the circumstances
slated in the Memorandum of Grounds of Griminal Petition. the High Court may
be pleased to direct the palice to return 1A setized malgrial in Crime.No. 7 of 2021
an he file of .5, Mamda Police Station, Nirmal District to the petitioners.

This Pelition coming on for Ne3nng. upon perusing the Memorandum of
Grounds of Criminal Petition and upon heanng the arguments of Sri GAJANAND
CHAKRAVARTHI Advocale for the Petitioner and the Public Prosecutor (TG) on
tehalf of the Respondent

The Court made the following: ORDER
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THE HONGQURABLE SRI JUSTICE K SURENDER

CR. .MINAL PETITION No.9778 OF 20322
ALONG WITH 1.A.NO.2 OF 2022

COMMON O 1DER:

This Crminal Petition under Section 487 of the Code of

i

Criminal Proczadure, 1973 (for short 'Cr.P.C"Y, led by the
petilicners Lo quash the proceedings agamst Lhem In FLRNo,7 of
201, pending on the fike of Station House Officer, Mamda Police

Station, Nirmel Diskrct,

2. | ie2 petitioners herein ara the accused Nos.l o 3 m the said
erimi The ¢ ffences alleged against them are under Sections 270

and 273 read with 34 of Trdan Peral Code {for short "TPCY)

3 Heard learned oounsel for the petitioners amngd  learned

Additional Pubie Prosecutor far the respandent, Perused the record,

& Perusal of the rocord would roveal that the lis nvolved in this
vase had alr:ady been dealt with by this Court extensively wide
common orde r dated 05.07.2021 in Cr.P; No. 152 of 2120 and batch

which was ceparted in Mohd. Jameel Ahmed v. State of



Lrl.Petiion Mo SFTE of 2022

Telangana' and also vide common order dated 10.06.2022

Crl.P.No.5& 19 of 2020 and batch,

5. Therefore, this Criminal Petition is allowed quashing the
proceedings in F.LE.No.7 of 2021, pending on the file of Station
House Officer, Mamda Police Station, Nirmal District, in lerms of the
common order, dated 05.07.2021 passed by this Court in Mohd.
Jameel Ahmed (Supra) and also common order dated 10.06.2022

in CrLP.N0. 5619 of 2020 and katch,

fi.  As the procecdings in the aforesaid Criminal Pelilion arc
guashed  against  the  petitioners, the  Station  House
Officer/Investigating Officer is hereby directed to return the seized
property/vehicle  on  proper  identification  and  verification  of
ownership under due acknowledgment. In case charge sheet s
already filed the petitioner is at liberty to file an appropriate
application before the concerned Magistrate for return af the seized
property/vehicle and the Magistrate shall consider the same in
accordance with law. However, it is made clear that it the scized

stock of tobacco products or other products are expired, the same

DANID Coil] pal.
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shall be dostroved by taking parmission from e concerned

Meagistrals,

Ao Tre copy of the common orders passed by this Court in
Criminal Patizon No 152 of 2020 and batch an 05.07.2021 and also
e Crnminal Paliion No.5619 of 2020 and batch on D6 2022, shiall

Form part af ' his order,

As a scauel thereto, Miscellaneous Petitions, if sny, sending in

the-Crminal Feltion stand closgod].

3o R. KARTHIKEYAN
ASTIETANT REGISTRAR
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HIGH COURT
K5,
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DATED: 191220 12

ORDER

CRLP.No.9778 of 2022
ALONG WITH LA No.2 of 2022
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ALLOWING THE (:RIMINAL PETITION
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IHHONBLE SREJUSTICE K. LAKSIIMAN

CRIMINAL PETITLON MNos 152, 1533, 155, 162 & 5826 OT 2020 AMND

3498, 3500, 3509, 3514, 3708, IRTY, 4046, 4070, 4077, 4095, 4099, 4100,

4102, 4010, 4009, 4140, 4141, 4150, 4157 4178, 4182, 4187, 414, 4216,

4230, 4247, 42494251, 4258, 4262, 4277, 4361, 4405, 4415, 4542 4612,
4615, 4622, 4632, 4640, 4681, 4727, 4775 & 4815 OF 203 ],

COMMON ORDER

All the above Criminal Petitions are Tiled to quash the

proceedings wminst the petitioners - accused in respective

Crimes

! Calendar Cases.,

The details of relevanl Crimes /

Calendar Cases. offences alleged, nature of offences etc., are

mentioned in the foliowing tabular form:
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2 Heard Mr, MAK.  Mukheed, Mro Crgjanand
Chakravarthy, M K Surender, Mr. Praveen Fumar Veeijala, Ma,
P, Radhika, Mr. Srinivas Reddy Balakisi, Vs O Sunilha
Kumar, Mr. Kondadi Ajay Komar, Mr. SM. Suahan, Ms, N,
Arthi, Mr. Y Bala Murali, Mr. Bogonla Raju, Mr 5

Chandeasekhir, M. V. Yadoknishoa Sammath, lesmed counsel
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appearing on behalf of respective petitioners and learned Pubhic

Prosecutor appearing on hehalf of respondents - Stare.

3, The guestion involved n all the above matters 1s ong and
the same and, therefore, the sume are disposed of by way of ths

common order.

4, The main allegations against the petitioners - accused are
thal they were transporting, possessing, storing, selling  and
purchasing the banned products viz., wbacco / tambaku / gutka ¢
khaimi ¢ zarda / pan masala respectively, The offences alleped
against the petitioners are under Sections - 183, 270, 269, 271, 272,
273, 328, 336 & 420 rcad with 34 and 511 of the Indian Penal
Code, 1860 {for shorr [PCT), Sections - 20 (1), 20 (2) and 5 read
with 7(2) and 7 (3) of the Cigarcties and Other Tobacco Products
{Prohibition of Advertisement and Regulation ol Trade and
Commerce, Production, Supply and Distribution) Act, 2003 (lor
short “COTPE Act’); Sections - 58 and 59 of the Food Salety and
Standards Act, 2006 (lor short “FS85 Act’), Section - 3 of the

Epidemic Diseases Act, 1897 (for short “ED Acl’) and Seetion - 51



[
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{b) ol the Disuster Management Act, 200% (for shor DS Acr)

respeciively

3. The respectve learned counsel appearing an beaalt of the
petitioners 13 the gbove criminal petittons would sabnut that the
contents of zomplaim / clarge sheet lacks the mgredienis of the
ofltnces alleped against the accused.  For the offences under the
provisicns oSS Ack only Food Salety CHTicer 18 haviag power o
mitiate cominal proceedings against accused and the police are not
having any 20wer W0 reeisler o case [or the olTerces ander the
provisions o FS5 Act There is no inducement by the petitioners
and, therefor s, oflence under Scction - 420 ol TPC Joes not anse,
According 4 them, the contents of complain: ¢ chwze sheet are
alsor lacking the ingredients of the offences under Sectinns - 269,

270, 271, 275 273, 328 and 336 of IPC.

1) Accerding (0 them, there 15 no vielaton of Sectons - 260
(00,2042 acd 5 read wialh 7 {2y and 7 (3) of the COTE Act. The
Investigating Oflicers / Complainants  without  oilowing  the

procedure 1l down under the Code of Crimival Procedues, 1973
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(for short “Cr.P.C.7), have registered the cases for the offence under
Section - 188 of IPC and laid charge sheet against the accused.
Necessary ingredients to attract the provisions of Section - 3 of the
FN Act and Section - 51 (b) of the DM Act are lacking in the

complaint / charge sheet.

i) With the above said submissions, the respective learned
counsel sought to guash the proceedings 1n the aforesaid crimes /
calendar cases.

6. On the other hand, learned Public Prosecutor referring fo
the principle laid down in the State of Maharashtra v. Sayyed
Hassan Sayyed Subhan' by the Hon'ble Supreme Court and in
Ganesh Pandurang Jadhao v, The State of Maharashira® and
Anand Ramdhani Chaurasia v. The State of Maharashtra® by
the Bombay [Tigh Court would submit that police are having power
to register cases ubder various provisions of IPC, COTIE Aet, D
Act and DM Act, There is no trreguladity in registering crimes,

geizing material including the vehicles and laying charpe shect

! 1018 AIR (SC) 5WK
Eoalla O T0 24400
Yoo 500 Online Bom 1857
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against tesp eclive secused in the aforesaid crimes o calendar cuses.
According to him, the accused were lransporticg, posscssing,

storing, setl ng and purchasing the banned products iz, lobaceo !
tambaku £ putka / khaini © sarda © opan masalh respectively.
According €y him, the accused have Lo face cither nvestigation or
trial and preve teir innocenee, and instead of doine =0, they have
[iled the prosent eriminal petitions under Seciion - 452 of Cr PO
which cannct be considerad at this stage.

] With. the above sad sobmissions. Jearned DPublic

Prosecutor sought o dismiss the above crimunal peulioas,

7. In view of the above rival submissiuns, it 15 apposite 1o
extract the r:levant provisions of IPC, COTP Act, FS5 Agr, ED
Actand DM Act, which are as under:;

RELEYANT PROVISIONS UNDER [PC

“188. Ddisobedience o order duly promulgated by public
servant. Whoever, knowing that, by an osder prom wlaeted
by o poblic seevant lawfully conpowered 1o promale:sie soch
oeder, e s directed to abstam from a cerain act, or 1o take
certain order with certain property in s possession oo ol
hig minpgement, disobeys such direction, =hall, 1 su09

trsoibie ii.!l'lli?l: Calisay o Or lepds o canse ohstuction.
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prinovance or mjury, of nsk al’ obslopchion, anooyaices o
inury, to any person lawiully employed, be punishel with
simple wmprsonment for @ lenn which may extend o one
month or with ine which may extend % two hundoed ropees.
or with both; and if such dizobedience causes or rends o
cause dangor to human hife, health or salely, or cavses oo
lends to cause a riof or affrav, shall be punished with
imprisenment of either description tor a teom which may
extend to six menths, or with One whach may extend o oue
thowsand rupees, or with [3otlt.,

Explanation.—It 15 not necessary that the odfender
should infend 1o produce hanm, or  contemplate s
disubedience as likely to prodduce harm. U s sulficient thal
he knows ol the aorder which he disoheys. and thal his
disobedience produces, or s likely to pracoce, harm

Mlustration A order 15 premwlgated by o public
servant fawtully empowered o pooaouigate such ordoer,
directing that & relipious procession shall nol pass down a
coertain streel. A knowingly disobeyvs the order, and thereby
causes danger of fol. A has comumitted the offence defined

in this section,”

w269, Negligent act likely to spread infection ol disease
dangerous to lile—Whoever unlawfully or negligently
does any act which 13, and which he knows or has reason o
believe to be, likely to spread the infection of any diseasc
dangerous to life, shall be punished with impriseoment of
vither description for o tenn which may exmond fo six

maonths, or with line, or with both,"
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=270 Malignant act likely to spread infeceion of discase
dangsrous to life Whoover malignantly does fay oct
whic Cis, el which be Rnows or Bas reason G believe o e,
ltkeely 1 spréwd the infechon of any disease demyieong 1o
lifee shall be punished with imprsomicnt of  cither
deser pring Tor o lerm which may estend 10 W0 pears, o

with ine, or with both”

“I71. Dhisobedicnce o guarantine eale Whoeoar
kmvw nply disphevs any male made and promuoigeated by thie

Coove imanl for puthing any vessel oo state of quarinting,

or for ropofating the intercourse of vessels o a4 slute of

guara e wilh the shore or with other wessel= o ar
repabe ing the misronurse  betwoen  places waare an
mitect ous  digease prevalls and  other places, hall e
punishad with mmprisooment of cither descoption o o e

which may extend to six months: or with Goe, or wila hath ©

“A7) Adulicration of fond or drinl infended foa 5ale

Whine sor adulterates any aiticle of $ood or deink 59 65 1o
make ch article noxious as foed of drink, fntending wosell
such ¢ micle a3 lood ar drink, or Knowing il 1o he Bibaiv (ha
the sa e will be sold as food or drink, shall be pureshed
with 1 nprisonment of either desenption for a rem which
may e stend to six months, or with fire which tay edtemd o

ome th msard rupees, or with both,”

“173. =ale of noxious foad or drink. Whoever s, or
offers o cxopses for sale, as food or drink. anv article which
l1as ke 2 rendered or has - become noxious, or i o0 2 staic
urile (o food or drink, knowing of having resson L Belic e

that th+ same is nexious as food or dank, shall be pumshed
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with imprisonment of either description for a term which
may extend to six months, or with hne which mav extend to

one thousand rupees, or with both,”

“328. Causing hurt by means of poisoen, efc., with intent
to commit an offence.—Whaoever mbmmsters o or causes
to be taken by any persom any poison or any stupefying,
intoxicating or uwholesome drog, or other ting witly intent
to cause hurl Lo such person, or with intent to commil or Ly
facilitate the commission ol un offence or Knowing 15 o he
likely that he will thereby conse hurt. shall be punished with
imprisenment of either description for a term which may

extend to ten vears, and shull also be Jiable w fine™

“336. Act endangering life or personal safety of others. —
Whaever does any act so rashly or aegligently a3 fo
endanger human lile or the personal safety ob others, shall be
punished with imprisonment of either descrption for a term
which may extend to three months, orwith fine which may

extend to two hundred and Eliy mopecs, orwith both,"

“420, Cheating and dishonestly inducing delivery of
properiy.— Whoever cheats atul thereby dishonestly induces
the person deccived Lo deliver any property Lo any persor, o
tor ke, alter or destroy the whole or any part of a valuahle
gecurity, or anylhing which is signed or sealed, and which is
capable of being converted into & valuable secunity, shall be
punished with imprisomment of cither description for  lerm
which may extend to seven years, and shall also be hable t

[ine.”
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3L Acts done by several persons in furtherance of
compaon  imtention.—When a4 orimmal opot ds alene he
severtl persons in fetherance of the comivon intzrtfen of
all, cach of such persons 15 liable tor that aet 1 Gw samc

imae er s i were doce by oo alone”

"AL1L Punishment for attempting to commil offemces
punit hahle with imprisonment for lile o°  other
impr sanment, —Whoeyver duompts 0 comnul wm oflence
puniswable by s Code with mmprisonment o life or
bnprr e, br o cawse such an effence o be conmmied,
aml 11 much sttfempt docs any act towards the comr ision of
the o fence, shall, where oo cxpress priveisumn sl by
this € ode Tor the punishment of such attcmpt, be uwnishad
with mprsorment of any description provided fin the
affer o, for g teim which mav extend w one-ha I ol the
pmper opveent tec lile o, as the case may be, one-had 1ol the
lenge o lenn o impmisomment provided for thar of Tnee, or

with such fmeas is provided for the offence; vr with both.™

RELEVAN  PROVISIONS UNDER COTT ACT

“5. Prohibition of advertisement of cigarertes and other
tobag 0 products. (1) Mo person engaged 1y or parpartsl
o be enpaved n the productis, supply o distribution of
cigare les eroany other tobacco produets shall advestise sl
my pe N having confrol over a medivm shdl cou e by e
acvert sed cigarvettes or any ether Wwbaceo prsducts thastgh
thit ciedium and no- person shell  ake pat o0 any

mivert sement which diveetly or mudirectly  supgesls or
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promaes (he use or consumpiion of clgarettes or any other
tobacco products.

(2} No person, for eny direct o Indiveet pecumary benelil,
shall-

() display, cause o display. or permat ar aulhorsse o display
any alvertisement of cigareiles or any other tobaceo pricducl;
ar

{hy sell or canse ta sell, or permit or authonse to sell o film
ar video tape conlaining advertisement of cigarelles or any
ather tobaceo product; or

(¢} distribule, canse to distribube, or permit o autherse o
distribute to the public any leatlet, hand-hill or documen
which is or which contains sn advertisement of cigarcties or
any other wbaceo prduct; o
(d} erect, exhibit, fix or relain upon or over any land,
butlling. wall, hoarding, [rame, post or siruciune or upai o
in any vehicle or shall display in any manner whatsocver in
any plece any advertisernent of cigarcties or any olhes
tolracco privluct:

Provided that this sub-scetion shall not apply in
velation to—
(2) an adverliseinent of cigarelles or any otber tobacoy
prodluct in or oo a package containmg cigarcties or any other
tabaceo product;
by scvertisement of cigaretles or any other toeheceo product
which iz displayed at the cntrance or inside a warchouse ar o
shop where eigarcites and any other tohaceo products are
oftered for distrbution or sale,

(3) Mo person, shall, under & contract or elherwise promofc
BT fgree Lo promote the use or consEmprion of—

{a) clgarettes or any other tohacee product; or

(b} uny trade mark or brand name of cigarettes or any - ather
tobaceo product in exchange for a sponsorship, #ifl, prize o
scholarship given oragreed to be given by another person.™

“20), Panishment for failure to give specified warning and
nicedine and tar contemts.
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(1 omy person who produces or manafacicres eigareiics or
wana o maducts, which do not contain. either on the
pack yge oran their label, the specilied vwaming: ud the
e and tac contents. shall in the case of first convicuan
he: punishable with imprisanment for o term w sl my
axten Lo bwooyears, oeowitl fine which may extenl w 15ve
thow end rupees, o with both, and for the szoond or
serbsc guent eonviebon, with unprisonment for a te1n which
rmy xbend to fve yeas and with fine which may sxicnd 1

Lem thowsand rupees.

(2] Ay person who sofls or distributes ciearettes o lohacoo
prodi cts which do not contaln cither on the paeckeze nron
their fabel. the specified wanung and the meotne sod ar
conte 15 shgll m e case ol first conviction b pimishible
with atprestiunen! for o torm, which may extenl ke one
weid, arwith liee which may extend to one thowsand rupecs,
of- with both, and, tor the secomd or subseguent coavichivan,
with 1 nprisonment fora lenn which may extend o Tsw veams

ancd woth fine which muy extend to three thotsand ruasis,

7. bestrictions om trade and  commcerce in, and
proviuction, supply amd distribution of cisarctes acd
ithir aliaced products.-

L) e pueesan shall, dircetly or indirectly, priatoce, smply o
distrib ile & ciparettes or any other tohaceo prodocts unless
every ackige of cigarettes or any other tobacco producs
neeilue zd. supplied ar distributed by him bears thersot, or an
15 Ll L such specified waming ineluding a pictorial waminge

ui iy hie presaribed.

L2FNe petsol shadl carry on trade or commerce in o prelles

oroany ollwr lehscco products unless every packags of
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cigaretles or any other Wobacco products sold. supplied or
digtributed by him bears thereon, or an ils Tabel, the speciled
WHITINL.

(20 Mo opersen shall oport cigarctics ot any other 1ebacco
prociucts for distribution or supply for o valusble
consrderation or for safe i ndia unless every package of
cigaredles or any other whacco products so imported by bum

bears thercon, ar on ity lnbel, the specihed waming,

(43 The specified waming shall appear on not less than one
of the larpest panels of the package in which cigarettes or
uny olher tobacce prodects. have been  packed  for
chistrholion, sale or supply tor a valuable constderation.

(53 Mo person shall, dicectly or indirectly, produce, supply ar
distribute viparelles or uny other tobacoe products unloss
every package of cigarettes or any other tohacco products
produced, supplied or distributed by him indicates thereon,
oF o its lahel, the niceling and (ar contents on each cigarettc
or as the case may be on other tohacen products slong with
the maximum permissible limits thercoft Provided that the
picoting and tar contents shall not exceed the maximuam
permisaible quantity thereof as may be preseribed by rules

made under this Aot

RELEVANT PROVISIONS UNDER I.8.5. Act:

“3%. Penalty for contraventions for which no specific
penalty is provided.-Whoever contravenss any provisions
of this Act or the rules or regulations made thereunder, fo

the contravention of which no penally has heen separately
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| i this Chapter, shall he lihl meraly which

may 2atend o pee lakh nupess™

“530, Punishment For wnsafe Tood.-Aac person whing
whict wr o himselt or by any other porsan on:his behalf,
i tvres Yoo sale on stargs o scils o distibetes o
rmpe -t ary arliche ol fuod for homan consemption which s
unzal e, shall be punishahle, -

ikl ere such fnlare or contravenfon docs nal resull o
LRI witl ||'I'||}I'i.‘~'~'f.'ll'l|'l'li.“-'|'|T tor & term which Ny cEnend i
sin i enthe wd also with Boe which may extend L one ikl
TP 4

fiwowere such failure of contcavention cesblts. (o woen-
prievos njoey, Wil imprsocment or a esm o whach anay
exlen | o one vear anil alse with fine which muy ecend Wy
three ki rupces;

{inn) where such failure or contraventinn results oo prevous
inprs wath imprisonment for a term which may ¢xtend fo
stk vears gnd also with fine which mav extend to Tve lakh
e

f1v | woere such fabhare or eontreveniion resefis im deah, wish
imprironment for o term which shall nor be lesg thon seven
vears out which may extend to amprizomnent o Lile angd
alza bl fine which shall oot b less than ten lakh nopees,”

RELEVAN " PROVISION UNDER EIY. ACT:

“3, Feaalty, Any person disobeving any regulation av ander
arade mder das Al shall He desmed o lave cormmm e an
offene: pumsaable under section 182 of the Indian Penal
Codey 5ol 1804 )7
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RELEVANT PROVISION UNDER DM, ACT,

~21. Punishment for obstruction, efc,—
(1) Whoever, without roasonesble cause— (1) Whoever,

srithiontl reasoneble cause

(@) obsiructs any  allicer o employee of the Contal
Cinvarnment or the Statc Govemmaent, or a person authonsed
by the Mational Authorily or Stawe Anthovity or District
Authority mm the discharge ot his functions under this Act; or

() relieses Wy comply with any direction given by o on
hehall of the Central Governmment ar e State Covernmenr
ar the Mational Executive Committes or the Slale Frecolive
Comrmittee or the IMamol Authonly under tis Act, shall on
canviction he punishable with imprisommenl or a lerm
which may extend o ane year ve will liee, or with bath, and
if such obstruction e refusal to comply with direchions
resnlis in loss of lives or imminen! danger thereol, shall on
comviction be punishable with Jmprisonment for s rerm
which may extend Lo Lwo years, notes on clauses Chauses 51
ter 5% [Secs. 31 387 seeks to lay down what will constirute
ar offence in terms ol ebstmetion of the fumctions wuler the
Act, false cluim for relief, misappropristion of reliet material
or funds. ssuance of Talse waraing, failore of an officer Lo
perfonm the duty mmpozcd on lum wmiler the Aot without duc
penmnission or  lawlul excnse, ar nis  conmmivanue  al
cantravention ol the provisions of the Acl. The clauses also
provide for penaltics tor these ollences.”

8. The &t involved in the prosenl pelitions is no morc €8
intezea, A lcarned Single Judge of the ITigh Court of Judicalure at
Hyderahad for the State of Telangana and the Stale ol Andhra
Pradesh in Chidurala Shyamsubder v. State of Telangana® had
an occasion to deal with (he issues involved 1o the present eniminal

petitions.  Aller referring w various provisions ol 1PC, IS5 Act,

Vool P We T ol Z0LE & banch, decidod o 2708 Z00E
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COTE Agt wd also the principle taid down by the 4pes Court and
other High Counts inseveral judgments, the leamod Single Judee
had iramed the issues, which are as under:

ST Whether the sespancdent’ Sub-lespecior of Police, i conperen
Lo fvesagate ko the offense pusishuble under Scelions 3¢ wnd

1) ot F55 Act?

21 Wheter the petitioners i all the petitions are fouzl cammining

Ay act with muliaous intention, swith koowledae aad reason W

believe hat such set likely to spread e infeclion o uny discase
cangerons o Ufe? And whether the petitionzes selling o0 offezine or
exposing. for sale s lood er odonk, any amicle which bas been
rendered or Bas hevome noxiong of is iy & #tale undi, Dor ld o
drirk or eason to beleve that the saine = noxdows a5 food or drink’?
IT sovars they liable o be priocesdad for the offeac: punishubie

under Beciions 270 aml 204 110

9. Aor an elaboraie discussion and on consideration of
various aspects, the learned Single Judsge has beld Gal the police
cannol lake cognizance of the oflence, W mvestizete into and [ile
charge shee against the accused therein far the of e punishubie
undar Sectins - 51 and 59 (1) of I'SS Acl, as they were nol
empowered under the sald Act lo launeh the proses ulion, but only
Food Bualet: Officer appointed by the Governnent alone s

vompetent o launch prosceution for those two oflesces. With the
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said findings, the leamed Single Judge has quashed the
procecdings where the offences are under Sections - 34 and 39 of

FSS Act initiated by the police.

101, In the very same judement, the learned Single Tudpe
further held that chewing tobacco and khaini are not the “food’
within the delinition of Scetion - 3()) of the ['55 Act and the
munulacture, sale or cxposing Lor sale of tobacco ete., 15 govemned
by the provisions o COTE Act, but not by FSS Act and so also the
provisions of 1PC. The respondents - police are incompetent to
investigate the offence punishable under Sections - 54 and 5% (1) of
the FSS Act and allegations in the charge sheet coupled with the
statements do pot disclose the commission of the oficnce
punishable under Section - 273 of IPC since trunsporlation of
noxious food is nol included under Scction - 273 of IPC, The act
donc by the accused therein pe., transportation of khaim and
chewing tobaceo though dangerous to human lile, it would not
spread or infecl or cause any discase on account of transportation
and il those products are consumed by human being, it would

certainly cause damage to the health,  Therefore, transportation of
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khami or ch:wing tobaceo by wsel s no an cilenc: under Section
- 270l IPC. Pun Masala s not a tobacco product 1o tall withon the
purview of COTE Act, Theretorg, the provisions of the COTP Act
have no app cation, thereby registration of crime o the oround of
violabion ol Scetions - 7 (17023 {3 (5 and Section - 26 of COTP
Acl 15 an 1l ezabity. The learned Single Juapge fusther held that
registration of cases for the oflence under Section - 20 {21 read
with 7 124 of COTP Act iy dllegal,  With the said findings, the
learned Sing e Judge has quashed the cnmes and ca endar cases in

the said jude nent,

L1 I S Jaganath Eoterprises Eluru Vasadhi Tripati
Rao v, The Htate of Andhra Pradesh”, a learned Sinsle ludee of
the High Courr of Andhra Pradesh at Amaravi had also an
aceasion (0 deal with the smd dssue.  After reioring to the
contentions ¢ the respective parties therein, various provisions of
IPC, TS5 Act, COTE Act and relyving on the principl s faid down in

Anand Ian dhani Chaurasia’, Joseph Kurian . State of

LOEOMOO P ALT O LIS A
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Kerala®, Sayyed Hassan Sayved Subhan', M/s. Pepsico India
Haoldings (Pvt) Lid., v. State of LB, sanjay Anjay Stores v,
Union of India®, Boop Singh T'yagi v. SIHH;:'._ State of Haryana
v. Bhajan Lal" and Chidurala Shyamsubder”, the learned Single
Judge has quashed the FIRs / Calendur Cases. The learned Single
Judge referring 1o the law laid down in Chidurala Shyamsubder®
held that despite the said auwthoritative pronouncement ol law,
status guo continues,  The said judgment attained finahty.  Even
then, the police are registering cascs against accused on the very

same allepations for the very same olTences.

1) Referting to the provisions ol Sections - 153, 188,
260270, 271, 272, 273, 284, 32K 353 of 1PC, the learned Judge
in Sri Jaganath Enterprises’ held that the offences registered
under the said Sections are not maintainable. 1t further held that
the provisions of the COTE Act can only be pressed into service in
the limited circumstances only whoere there 15 violation of Sections
-4, 5.6, Tand 10 of the COTP Act. By referring to the principle

FENS LY R 27T
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luzed down by the Apex Court i Bhajan Lal'™ and M. Pepsico
India Hold ngs {Pvr) Led.”, the learned Sing e Judee has quashed

the proceedings i various crimes ¢ calendar cases.

12 Apother learned Siogle Judge of the High Court of
Andhre Pratesh at Amaravat in ¥, Nageswara Fao v, State of
Andhra Pridesh' had also an occasion to deal witl 1he said issue
and  apreec with  the prnocple  lad  down 0 Chidurala

Shyvamsubder

13, 17 Sayved Hassan Sayvyed Subhan'. tw Apex Court
while dealir g with legality of the order passed by the Dombay
High Court in a batch of criminal wril petition, and eriminal
appheations. which were filed challenging the registration of FIRs
lor ihe olftenzes under 5ections - |88 272, 270 and 128 ol IPC and
acctions = 26 and 30 of the IS5 Act where there 15 i allepation of
transportaton and sale of Gutka ! Pan Masala ete, held that the
Judgment of Bambay [High Court s contrary w the provisions of
the Act and aw fd doan by it With the said Goding, the Apex
Cowt remitted the matter 1o the Bombay High Coun for fresh

{1 5'..|.'l!l:'|Ih.: WY
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consideration on the issue that whether the aforeswid oflences are
made out in the FIRs, which are subject matter of the cascs pending

before the Bombay High Courl.

14, In view of the authoritative pronouncement of law in the
aloresaid judgments, as discussed above, coming to the facts ol the
cases on hand, the allegations against the accused in respective
cases are Lransportation, possession, storage, sale und purchase of
hanned products viz., tobacco / tambaku / gutka / khaini £ zarda /
pan masala cle., respectively.  In Chidurala Shyamsubder’, the
learned Single observed that Lransportation of chewing tobacco or
khaini or pan masala do not constilule an olfence punishable under
Geetion - 270 of 1PC and that manulacturing of pan masala is not
included in Section - 273 of [PC and, therctore, the same 1s not an
offence since it is not 4 noxious food. The learned Single Judge
has [urther ohserved in the said judgment which is as under:

“ _The act donc by the petitioncrs 1.8,
transporiation of khaini and chewing tobaceo
thowzh dangerous to human lite, it would nol
spread or infect or cause any  discase on

account of transportation and of those products
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e consuoesd by homan being, o0 would
ernamly  cause  dlmvawe we the beabh,
lerefore, tansportation of khaini or chewing
Ithacio s nel by dsell is not §n offence uader
st - 270 ol 1P gnd of would Gall wlun
vecton 27000 1P
5. Eecton - 272 of TPC makes punishable an offence by a
person, who adulterates any article of food or drnk Therefore, the
saul sectior would only come into play [ locd or drnk s
adulterated,  There 15 oo deliniton of “adullcratior” i 1IPC. The
definition of “adulterant” is found in the provisions ol the FSS Act,
Secnion - 3 1) {a) of the FSS Act deals with “adulrerant’ which
means @ milerial which could make the *lood” unsate or sub-
slandard or mis-bronded,  According to Sccton - 272 of [PC, if'a
matenal s used o make the food unsafedsub-stawiand or mis
branded, ther anly the oflenve would be attrected.  Whereas, as
discussed supra, the allegation in the present batch of cascs is with
reguned 1 rraspostation, possession, storage, sale ard purchase of
banned products vz, tobacco / tambaku / gutka ! Kawini ¢ zarda !
pan masaly v, respecuvely.  Therefore, according o this Court,

the sawd atleg hon does pot fall within the ambi ol Secion - 272 of
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IMC. Therefore, [ agree with the principle laid down by the learmed
Single Judges of the ITigh Court of Andhra Pradesh m Chidurala
Shyamsubder®, Sri Jaganath Enterprises” and V. Nageswara

1]
Rao".

16, In Joseph I{urianﬁ, the Honble Supreme Court held
that for Section - 272 IPC to be attracted, the following should be
present, (1) That the article involved was lood and drink meant to
be consumed by hive persons; (2) that the accused adulterated 1t and
the adulteration rendered it noxious as a “food or donk™ (3) that
the accused knew at the time of adulteration thal he would sell the
article as food or donk and knew that such arficle cannot be sold as
food or drink. The Hon'ble Supreme Courl clearly held that the
offence 15 completed on the intreduction of the adulterant,
*Adulterant’ would meuan that a material which 18 mixed to make
the *lood’ unsafe or drink unsafe. Lo the present case on hand,
tobacco is not a food or drink and what is stated w be nexed o s
not clearly cstablished by any cogent matenal as an ‘adulterant’ for

the ofTence under Scction - 272 [PC to be pressed into service,



LY. aas [ar as Section - 328 of IPC 15 concermned, 1n the same
Judinent 18w held a3 followsy;

= b oomder tooprove offence under Seetion: 325 the proscecution 15
reduired to prove that the subslance i gquesion wis @ powson, Ot tny
stupelvi v meiacating or unwholesome drog e, tha e aoooeed
mlmingsl med  the substuace o the complamant or causel the
complair it to take such substance, that he did €9 wity rent 1o
gl s [ Tooo knaeseangz 11 G be Tikely 19 that he woold Lachy causc
laet, g v ath Hae pntendion o camimilb or facitlitate the comummasion of
i offenoe: 1 as. theretfore, essenfial for the prosceulion to prove

that the  ecused was dreectly responsible B admisloneg ool

=

e e ssme bt be taken by anee persone theouah anather,
Fobucco docs no it into this definition.

12 Section - 273 ol [PC deals with sale of & roxdous food or
donk, and a: per which, whoever sells. or offers - exonses Tor
sle, as lood or drink, any article which has been readerzd or has
hecome noxt s, or s ma state anlit for food or diek, knowing or
having reason to belicve that the same is noxicus as 1ood or drink,
shall be punished with imprisonment specified thercin. Therefore,
If a person o Ters lorsale u “food or drink™ any article which: has
becone noxi-us or ts 10 4 state of unfie for “food or drink”, Thus,

the saud sectia would apply, when an amicle wlic has become
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noxious or which has been rendered ooxious., 10 oalso applies o
food or drink only. As held in Sri Jaganath Enterprises’, the
word ‘noxious’ is not defined in IPC or in FSS Act, As per the
dichionary meaning, the word “noxious’ is harmiul, deletenious,
injurtous, potsonous ele. As stated above, the allegation n the
entire batch of present criminal petitions 15 with regard 1o
transporiation, possession, storage, sale and purchase of banned
products viz., wbaceo / tambaku / putka ¢ kbam Jozardas f pan
masala ete., respectively, Therefore, according to this Court, the
contents of the complaint/charge sheet lacks the ingredients of

Section - 273 of [PC,

19, As far as section - 188 IPC 1% concemned |, as per the
settled law on the subject, befors an accused 15 charged, there must
be; an order duly promulgated by the public servant; the public
servanl must have the lawful authority to promulgate the order; the
person tlouting the same should have knowledge about the order
directing him to abstain from the act; he must disobey the said
order with the knowledge; and such disobedience of the duly

promulgated order should cause a danger 1o the human fife etc. In
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Boop Singl: Tyvagi’' o Division Beoch of Allahabad High Court
held that rigche ta promulpgate the ordinance/order -« also an ssue
which 15 emz rused, bhecause under the 55 Act, the
Commasstor er ol Food Salely alone has the authoory 1o pass the
orders only T rhe article of “food' ean canses dange  or 15 Injuriouy

1o health.

2 Ir WU, Rama Rao v, The State of ALP,, rep. by Public
Prosecutor' while deating with the offences under Sectons - 153
and 283 of PO, the learned Sinpgle Judoe of the combincd High

Courl ol A hrd Pradesh held as onder:

i Dwen il the allegation that the pefila g
comducted  public moeetings ol three  rowd
Jenetions contrary to the permussion accorded
fir conducting of a public meeting only at anz
sjecified place is truc, such a dircetion under
B retion 30 of the Police Aet. 1861 could have
boen given only by the Superintendent o thé
Assistanl  Supermdendent of  Police  of e
I3 skt but mol by smy ol their subordinates. 10
sl o permmssion s pranted ander Section 5
of the Police Act, 1861 and is violated, Secton

Y5 1) fay of Code of Crintinal - Frocedire

Cromnannl Petic o e 3325 of 2009, decades on |7 0k 2005
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mandates that the complaint in this regard has
o be made hy the public seirvant concerned or
some other person to whom such a public
servanl  is  administratively  suborchnate  to
cnable any Court to take cognizance of an
offence under Section [88 of Code of Criminal
Procedurs, 1o the present case, fhe charge shect
was filed by the Sub Inspector of Police, who
could not have been the authonty te gran
permission  for  the  pubhe  meeting  and
therelfore, the complainticharge sheet 13
violation of the mandatory provision of Section

19501 )a) of Code of Criminal Procedure,

6} That apart, the offence alleged to have been
conunitted under Scction 283 of the Indian
Penal Code by the petitioners and others s
phviously in consequence  to the  alleged
offence under Scction 188 of Indian Penal
Code and 15 not an independent of the same.
Liven otherwise, the conduct of public meeting
ar three rosd junctions or obstruction 1o the
tratiic could not have been considered  as
causing any danger or injury to any person. In
so far as the obstruction in any public way s
concerned. which can also be coversd by
Section 283 of the Indian Penal Cosle, the

charge sheet cites only onc witness 1o speak
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thout the Aradlic i criused by the road 5w,
dut, when the conduct of the public meetiaz a
cant at one place has been permitted and it he
athermy Tor that public meeting resuliec in
iy anconvemence by way of ebsbucting 1the
reafles, the same cannct be conseders) 1o
i negessary gpully mrens rea to consiroe he
o xistence ol an offence punishable under Inciam
l'enal Code, Under the circumstances, nine ol
1w ollences alleged can be said (o have any
tzasomahle  basis and om0 any  view, the
colnpiamifcharge sheet bemg o vislation of
coction 195 {11 ta) of Code of Caminal

[ rocedore: has 1o fail

P As the complaint has failed due foous
vnsustaimability,  the  proceedings in  their
canrety hasve 1o dail, though the [ aceosed
3 one approached this Courl by way of tas

C nminal Pelition,™
2 1y Thora Chandra Sekhar v, 'The Stete of Andhra
Pradesh, through S.JLO., PS5, Eluru Rural, W e Godavari
Distrier™, w ierein by relving on various judgments ncluding NJT,
Rama Rao" and also the puidelines lad down by 11 Apex Court
it Bhajan Lal" more particolarly, eupleline doo.O, vhich savs (hat

Ul =083 o MNo L5248 02000, decided oo 260102016
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where there is an ¢xpress legal bar engrafted in any of the
provisions of the Code or the concerned Act (under which a
criminal proceeding 15 instituted) w the institution and continuance
of the proceedings and/or where there 15 a specific provision in the
Code or the concerned Act, providing eflicacious remedy to
rodress the pricvance of the party, it was held that the proceedings
in the said C.C, were guashed by exercising power under Section -
482 of Cr.P.C. L was also further held that the procecdings shall
not be continued due to techoical defect of obtaiming prior
permission under Section - 155 (2) of Cr.P.C. and taking
copnizance on the complaint filed by V.R.QL and it is against the

purport of Section - 195 (1) (a) of Cr.P.C.

22 Vide Notilication No.501/FS85-1/2020,  dated
06.01.2020,  the Commissioner of Food Salety, Telangana
Directorate of Institute ol Preventive Medicine, Public Health Labs
and Food (Health) Administration, Naravanguda, Hyderabad,
restricted the manufacture, storage, distribution, transportation and
sale of gutka / pun masala, which contains tobacce and nicotine, as

ingredients and chewing tobacco products, like chup tobacco, pure
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wbacco, khunt, kharrg, seented tobaceo ¢ lavours] wbaces or by
whatever name localtly it is called packed i sachets / pouches /
package in he entire Stage of Telangana under P Act, 2006, Tt
% tor one wear,  Vide Notification NoS05/Fas 12021, daled
Q60121 the same was extended lor one niore year, As per the
inlormation  furmished and  nstructions  received  several  wnit
petitsons were Nled challenging the said Notifications before thiy
Court as well 85 the Hoo ble Supreme Cowt, A Diosion Bench of
this Court declined W entertam some wril petilions an the ground
that the Hon bie Supreme Court seieed ol the said eane L also
relevanl Lo role that the Hon'hle Supreme Count remanded back
the matter to this Court.  [herefore, such anotilication can only be
issued for en ergency stuibions and lor profthiting the distnbution
and sale of aaw article of a food cannot be lost sighs 28 Therefore.
in view of th e law lad down in the above judgments including the
judgments i Chiderala Shyvamsobder™. S+ Jaganath
Enterprises” and V. Nageswara Rao''. Accending o this Courl.
sectton - |83 of 1PC will pot atract te the allegitnions leveled

against the peutioners beremn n this hateh of eriminal peritiong,
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23, As far as Scetion - 325 of TPCY s concerned, it deals with
cansing hurt by means of poson, ete., with intent to conunit an
offence.. As per the said provision, whoever administers to or
causes o be taken by any person any puoison or any stupelving,
intoxicating or unwholesome drug, or other thing with ntent 1o
cause hurt to such person, or with intent o commit or to facilitate
the commuission ol an ollence or knowing it to be likely that he will
thereby cause hurt, shall be punished with imprisonment of either
description for a term which may cxtend to ten years, and shall also
be liable to fine. Therelore, there should be adminsiering poison,
mtexicating etc., with intent to cause hurt to such person or with
intent to commit or to facilitate the commission of an offence or
knowing it to be likely that he will therehy canse hurt. As stated
above, the allegations in the eatire batch of criminal petitions are
lacking, Therefore, according to this Court, the contents of the
complaints ¢ charge sheets lacks the inpredients of Section - 328 of

1PC.
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240 jasdar as Section = 336 of TPC 15 concernes, 1L deals with
an act endingering life or personal satety of others, &nd as per
which, whoever does any act so rashly or noshaently as to
crdunger himan Life or the personal safoty of Gthers, shall be
punished with imprisotiment of either deseription for a term which
may extend @ three months, or with fine which ms cxtend W teeo
hundred ano fitte rupees, or with both.  In the compluits £ charge
sheets, there 15 nocsuch allegation of rash and negheem sel which
endangers human life or personal safety of others  Therefore,
according 1o this Court, the contents of the complants - charge

shects lacks he imeredients of Section - 336 of PO,

25 A far ad Section - 420 of [PC is-concorned. it deals wilh
Cheating anc dishonestly inducing delivery ol propz2ey.  There 1s
no such mdweement erither at the inception or ata lator stage. Thus,
the contents of complaints ¢ charpge sheet lack the mzredients of

Section - 420 of 1PC.

20. As faras Section - 269 of T 15 concernec. it deals with

ncgheent act 1kely to spread infection of discase dangerous to lite,
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and as per which, whoever unlawtully or neghpgently does any act
which 15, and which he knows or has reason o believe o be, likely
to spread the inlection of any disease dangerows to life, shall be
punished with imprisonment of cither description for a term which
may extend to six months, or with fine, or with both, But, a
pemsal of the contents ol complamts / charge sheots in the present
balch of cases, such ingredients are lacking and, thercfore, Scetion

- 269 of TP'C does not arise in the present batch of cases.

27, In view of the above said diseussion, acconding to this
Court, transportalion, possession, storage, sale and purchase of
tobaceo products are nol Wlally banned in the State ol Telanpana
and also in the Countrv, Therelore, it cannot be said that Sections -
269 270, 271, 272 and 273, 325, 336 and 420 of II"C are attracted

to the cases in this hatch.

28, As far as the offences under FSS Act 15 concerned, as

. : sl : ]
already discussed above, i Chidurala Shyamsubder™, the learned
Single Judge following the guidelines laid down by the Hon’ble

Supreme Court in Bhajan Lal'™ held that the police are
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incompeten 1o rake cognizance ol the offences ponishable under
Sectiens - 4 and 39 (1) of the FS§ Act, investigating e the
offenices alc np with other offences under the provis ans of the TPC.
N was furthzr held that filing charge sheet s a grave (llzgaliny, as
the Lood Sofety Olhcer algne 15 competent to insestigale and 1o
file charge «heer following the Rules Taid downund 2 Sections - 41
aid 42 of Fsis Act. In the present case, the police have regislered
the crime ' the offences uncer Sections - 188, S and 273 of
IPC.  Therslore, m the presemt batch of cases, vnleraining the
complaints | filing the charge sheets by the po‘ice is contrary to the

principile i 1 down in Chidurala Shvamsubder

28, With regard to the offences uikicr OOTE Act it 15
relevant to mention the obpects and the réasons o the sard Aci
wsell elearly state that the aet s meant to protubut the sdvertisement
o, andd 1o provide for the regulation of trade and co nmerce in, and
production, supply and distribution of, cigaretias and other tobacco
products and for matters connected therewith or incidental thereto.
A reading of the said objects of the said Act would reveal that a

total han of tobacco products was not envisazed by the said Act
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The Parliament merely felt it cxpedient to control  the
advertisement and sale of tobacco products, As noted earlier in the
order, Section - 3 (p) of the COTT Act and the schedule therein
define wbacco products. Pan masala, gutkha and chewing obacco
are meluded in the definition of tobacco products. Section - 5 of
the COTPE Act deals with prolbibion of advertsement of cigarette
and other tobaceo products only, No person, who is engaged in the
production, supply or distribution of cigarettes or other products
shall advertise the sume. Swwlacly, no person having the control
over a medium can advertise cigarettes or robaceo producls, and no

person shall be 4 part of any advertisement.

30, Section - 7 ol the COTT Act deals with the imposition
of restriction on the sale, trade, commeree of tobacco products
unless every package of cigarctte or lebacco product contains a
specified waming (pictonial or otherwisc), Section - 4 of the COTP
Act, hans smoking in public places. In addition, Section - 6 of the
COLP Act, prohibits the sale of cigarcttes or other wbacco
products to a person who is under the age ol 18 years are in an arey

within 100 yvards of any cducauonal institution,
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I o reading of this Acl, particularly Sectivns -4, 3, 6 and
7 elearly shows that there is no general ban or geperal prohibition
e e manndacturesale of wbaceo producis. 22 What s barred 15
mearely the sale of these products 10 a person, who s below the age
ol 18 wears and m an arca within® 100 vards of -an educational
institution,  The other aspects covered by Sections - 5 and 7 of the
COTP- Act, deal with the advertisement and the warnng, which 1y
o be contaned on a package, in which the tohaceo product s
packed, This 1= a regulatory wechamsm only, Therelore, secording
o Lhas Cort, the sbove said allegations of 1rnsportation,
possession, torage, sale and purchase of banned woasceo prodocts

will ot arira st the offence under Scetion -7 of the COTE At

32 A laras Section - 20 (2 of the COTP Act s concerted,
s slated above, the allepations against the petitioner i respective
complaines + charge sheets are that they wers ransporting.
possessmg. floring, selling and purchasing the benned lobacco
products @ he customers illegally in order to ain wronglul

profits. [n v of the said allegation, it is apt to refer o Scction -
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20 (2) of the COTP Act or betler approciation of the case and (o
decide the issue in question, and the same is as under:

“20. Punishment for failure to sive specilied
warming and nicotine and tar contents.—

1 i N

(2) Any porson wha sells or distributes cigarelles or
tobacco products which do nol combm either on the
package or on their label, the specilied warning and
the meobne and tac oomtents shall in the case of st
gonviction he punishable with imprisomment e o
termt, which mav extend to one vear. or with fine
which may extend o one thowsand rupees, or with
hath, and, for the sceond or subscquent conviction.
with impriserenent for @ terme which may extend to
twe years and with fine which may extend 1o three

thousand rapoes.”

33. Thus, Section - 20 of COTE Act deals with pumishment
for fatlure to give specthed warming and nicotine and tar contents.
But, in the complaints ¢ charge shects, there 15 no allegation against
the petitioners that they were carrying on {rade or commerce in
contraband  or any other Wwhacco products without  label and
spectficd warning on the sad products. o view of the same, the
contents of the complaints / charge sheets Iack the mmaredients of

Sceton - 20 (2) of the COTP Act. Even, there 15 no allegation that



the sewzed 1roducts do not contain fabels with sta ulory warning,
Thus, regis enng the crimes for the sad ollence against the
petitioners 11 not only contrary to Scection - 20 (2 of COTP Act,
but also contrary to the priociple laid down 0 Chidurala
Shyamsubder®, o view of the same, the oflence qoder Section -
20 (2 of COTP Aet iy also liable o be guashzd against the
poetilioners. | once again reiterate thar 1 agree wity the principle
laid down 1w the learned Single Judges of e  Leh Cownt of
Andire Prafesh in Chidurala Shyamsubder'. Sri Jaganath

Faterprises and V. Nageswara Rap''.

=4 ‘or the forepoing discussion and the authortative
principle ol ave, Criminal Petivon Nos, 3768, 3873 4046, 4077,
4085, 4099, 4100, 4102, 4141, 4151, 4157, 4182, 4187, 4247,
4%, 4251, 4238, 4262, 4277, 4405, 4415, 4542, 4615, A,
dekL, 4727, 4775 and 4825 ol 2021 are allowed quashing rhe
procecdings sgainst the petitioners therein in the resheclive Srimes
mentioned tharein. Since the proceedings in the aforesaid Criminal
Petitions are quashed against the respective pofitioners, the

respoective Sation Howose (Mhcers ! Investizaling Otlhicers are
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hereby directed to return the seized property / vehicles on proper

identification  and  wverification of  ownership  under  duc

acknowledgment,

35. Further, Criminal Petition Mos. 152, 133, 155, 162 &
S826 of 2020, 3498, 3500, 3509, 3514, 4070, 4110, 4119, 4140,
4178, 4194, 4216, 4230, 4361, 4612, 4622 and 4632 of 202] arc
also allowed quashing the proceedings against the petitioners
thergin in the respective Calendar Cases mentioned therein, Since
the proccedings are quashed, the respective petitioners are it
liberty 1o file appropriate applications before the concemed
Magistrate for return of the seized property / wehicle and the
Magistrate shall consider the same in accordance with law.

As a sequel, miscellaneous petitions, if any, pending in all

the Criminal Petitions shall stand closed.

K. LAKSHMAN, J
0™ JULY, 2021

MNote; LK. copy Lo be marked.
[B0L) Mg



HONBLE SRIJUSTICE K. LAKSHMAN

CRIMINAL PETITION Nos.5619, 5638, 6421 OF 2020;
3314, 6926, 7361, 7391, 7455, 7543, 7873, 7885, 8116,
8461, 8716, 8998, 9020, 9044, 9053, 9065, 9068, 9071,
9072, 9073, 9077, 9079, 9095, 9098, 9099, 9101, 9105,
9107, 9112, 9116, 9121, 9124, 9143, 9153, 9168, 9205,
9226, 9252, 9256, 9264, 9266, 9294, 9298, 9339, 9341,
9343, 9368, 9461, 9469, 9489, 9518, 9534, 9569, 9583,
9587, 9599, 9629, 9651, 9655, 9753, 9759, 9764, 9788,
9793, 9864, 10195, 10311 & 10314 OF 2021 AND 308,
469, 471, 537, 559, 574, 598, 606, 615, 627, 759, 776,
777, 783, 788, 947, 1131, 1141, 1192, 1205, 1206, 1369,
1472, 1606, 1751, 1756, 1772, 1853, 1854, 1863, 1934,
1944, 2004, 2042, 2047, 2050, 2154, 2376, 2432, 2433,
2459, 2635, 2640, 2733, 2768, 2822, 2823, 2981, 3040,
3093, 3094, 3110, 3233, 3290, 3297, 3362, 3373, 3378,
3386, 3543, 3673, 3758, 3769, 3824, 4055, 4087, 4103,
4104, 4154, 4159, 4209, 4307, 4322, 4323 & 4586 OF
2022.

COMMON ORDER:

All these Criminal Petitions are filed by the respective
petitioners under Section - 482 ol the Code of the Criminal

Procedure, 1973, to quash the proceedings in the respective
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I

Crimes/Calendar Cases/Sessions Cases eegistered 1o0 the offences
under Scetions - FB8, 269 270, 272 273, 328, 336 4 42 read with
34, BSOS ol 1PC Sections - 3 Gm), 200 02), 21 (F 21 (2), 22,7
(3} and 7 351 of the Cigareties and Other Teobaceo Products
{Prolibition of Advertisement and Regulation of Trade and
Commerce, Production, Supply and Distribution) &ct, 2003 (lor
shom “COTE Act’) and Sections - 38 and 39 (1) of the Food Safety
and Standarcs Act, 2000 ¢ for short “FSs Act™.

2. The nanwe of allegations in all these offences relate to
trsportlion, sale, possession. manulaeture. siormge, cte, of
tobacco procucts including khaini, zarda, pan masala and other
such allegedl ¢ hurmtul and banned products.

3 Meard leamed counsel lor the respeclive parlies and
leamed Publi: Proseewtor appearing on behalf of the respondents —

State, and perused the recond.

4. Pensal of the reeord would reveal that the & invalved in
this batch of vases had already dealt with by this Courdl extensively
vide common order dated 03.07.2021 1 Cel.P. No 152 o 2020 and

Batel winch vas reported as Mohd. Jameel Ahmed v, State of



Telangana'. This Court in the said case by relving an virious
decisions ol the Supreme Court explained and oterpreted Lhe
relevant provisions with which the Petitioners herein are chareed.

5. With repard to offences under Sections - 58 and 39 (1) of
the F55 Act, 2000 1t was held by this Coant that pohice cannot
mitiate proscenhion and investigate the oltences under the FSS Act,
200, The power to inibale prosccution s confered only on the
Faod Safety Oificers appointod under the FSS Act, 2006, Further,
this Court held that “tobaceo” docs nol Tall within the delimtion of
food” under the FSS Act, 2006, Therelore, the Petittoners herein
cunnol be charged for offences under Sechions - 33 and 3% (1) of the
I'55 Act, 2006,

. Furlher, o relation 1o the offences under Sections - 188,
260, 270, 272, 273, 328, 330 & 420 read with 34, 149, 511 of the
IPC, this Count pave detailed findings as 1o bow the said provisions
do el attract werely hecause tobaceo producls were beiyg sold,
lransporied, possessed, ele. This Court relying on the decisions of
the Apex Courl held that only the COTP Act, 2003 will apply in
relation Lo olfences relating to sale, manulacture and distribution of

Voanad Crild 642,
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tohaeen produets, Theretore, me light ol This Cous decsion in
Maolid, Jameel Ahsoed (Supra), the offences alleged under the IPC
are not made oul agalost the Petitvoners herein

7. In elation to offences under Sections - 20 (2%, 7 (3) and 7
(31 this count in Mohd., Jameel Ahmed (Supii) kad held as

tolliwees:

/!

29 Wit regard to the offences wnder COTP St i 1y
relovant o mention the abjects and the reasons of the
saicl Act ieself clearty state that the acr i meaant 1o
prohibic the advertisement of, ad e provids for the
regularion of trade and commerce in, and prozuction,
supply i nd distribulion of, cigarettes and otber lobacco
preduct and  tor matters connecled  theresish or
mcidental therero, A reading of the said objects of 1he
san] Adt would reveal thar a total ban of tobacco
product: was not envisaped by the sald Aa Lhe
Parliamont merely  felt i expedient to conral the
advertis iment and sale of tabacco products, As noled
carlier i1 fhe order, Section-3 (p) of the COTI Act and
the schadule therein define tobacco producis Fan
masaia. autkha and chewing tobacco ave includod in the
definiticn of tobacco products. Section-3 of thi: O] P
Act dea s with profibition of advertisement of caparetie
and othar tobacco products only. Mo pérson, who 18
enpaged 1 Lthe producton. supply or distmbucion of
clgaretle s or wther produces shall advertise thz same.
stmtlath v noperson having the contred over a nedium
cah advertise cigatettes of whbacco products, and no
person 0all De a pant of any advertisemeni.
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3k Secton-7 el the COTP Act deals widh  the
impasition of restriction on the sale, trade, commeree ol
tobaceo products unless every packape of cigarelle or
lebacco product containg a specified warning {pictorial
or otherwise), Section=d ol the COTP Act, bans
smoking in public places. In addition, Section-9 of the
COTE Act, prohibits the sale of cigarcttes or olher
lbacco products to u person who is under the age of 18
vears are ioan area within 100 yvards of any educational
Ensritution.

31. A reading of this Acl, particularly Sections=4, 5,

£y and 7 clearlv shows that thery is no seneral han or

gpneral prohibition on  the manufacture/sale of

tobacco products, 22 What is barred is mercly the

sule of these products 1o a person, who is below the
aye of 18 vears and in an area within 100 yards of an
ciducational institution. The other aspects covered by
Sections-32 and 7 of the COTP _Acl. deal with the
advertisement and the warning. which is 1o be
contained on a packase, in which the tobacco
product_is packed. This is a vegulatory mechanism

onlv. Therefore, according lo_this Court, the above

said  allerations  of  transportation.  possession,
storage, sale and purchase of banned tobacco

products will not attraet the offence under Section-7
of the COTT Act,

32. As far as Sceton-20 of the COTP Act i3 concerned,
as slated above, the allegations against the petitioner in
respective complaines/charge sheets are that they were

lransporting, pessessing, storing, selling and purchasing
lhe banned tobacco products o the customers legally
in order to gain wrongfil profits. In view of the said
allewation, it s apt to refer to Seclion-20 {2) of the
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COTP el lor better appreciation of the case and to
cdecide L 1ssoe m question, and the same i 251 nder
20, Puoishunent for failure to pive specified warning

dricdl meo fing and tar conients.-

121 Any person who sells or distributes cizaceties or
lobacen products which do nol contain cither om the
package or on their [abel, the specilicd warming and the
nicoting and ter contents shall in the case of fivst
convictin be punishahle wirh imprisonment fo1 2 1@,
which i ay extend tooone year, or with fine wh ch max
eatend 13 one thousand rupees. ot with bod amel, For
the  seeomd or subsequent convicton,  woth
unpresor mert for & termy which may extend L b years
widd wity line which may extend to three thowsand

mpecs”

33, Thas, Section-20 of COTE Act deals with
punislinwent for failure to give specified warmwng and

migoting  and tar  contents,  DBuot,  in__ Lae

is_mo_allepation

complaints/charge  sheets, there

asainsl the petitioncrs thal they WELE Carrving on

rade or eoommicree in contraband or any  other

tobaceo  products  withoul label and  specificd

warning on the said products. In view of the sawie,

ihe contents of the complaints/charge sheets lack the
ingredicnty of Section-20 (2) of the COTP Acl. Even,
there is o allegation that the scized products do not

contain _labels  with  statutery  warning.  Thuys,

repisterng the erimes for the said offence against

the petitioncrs is ool only comtrary W Seetior-20 (2)
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of COTE Act, but also contrary to the principle laid
down in Chidurala Shvamsubderl. In view of the
same, the offence under Section-20 (2) of COTP Act
is alse liable to be quashed avainst the pelitioners, 1

once again reiterate that T agree with the principle
laid down by the learned Single Judgzes of the Hizh
Court  of  Andhra  Pradesh  in Chidurala

Shyamsubderl, Sri. Jaganath Enterprises 2020 (1)
ALT (Crl) 215 (APHC) and V. Nageswara Rao 2020
Supreme (AP) 348,

Therefore, in the present batch of the Petitions, there are no
allegutions which support the ingredients ol Section 7 and 20 of the
COTP Act, 2003,

&, It 1% relevant to note that in some of the cases, the
Petitioners were charged under Sections 21 and 22 of the COTP
Act, 2003, and the said provisions are extracted below,

“21. Punishment [or smoking n certan places.—( 1) Whoever
contravenes the provisions of section 4 shall be punishalble
with fine which may cxrend to bwo hundred rapecs. (2) An
offence under this section shall be compoundable and zhall b
tried summarily in accordance with the procedure provided ol
surmmary trials i the Code of Crimmal Procedure, 1973 (2 of

Fa74)”
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2T Puwislizent e adverlsommmil ol cisgreties amnd (obacsn
products = Whoever  Conliavenes 1he provisisn o ssmon 5
shall, s conviclionn be pumisible- (a) w0 the case of firs
corrvichn n, weith smprisainment for a term which may Cxtend
Pl yea s urowith fine which may 2xtend 1o obie 1héusind
rupvess aF with bathy s (B o the case of second or subsegqueid
civivi mowith imprisonment for i team which may ¢dlond o
five yoars and with fine which may extend to [Ive Digsand

rpeEs

9. According tothis Coun, the inpredients o Section 21 ol
COITT AL, LR are net sausiicd. There 1 no allepaicn acainst the
Petitaners | erein that they were smoking moa public place,
Lherefore, e Petitioners cannot be chareed with Section 21 of

COXELE Act, 2303:

10, Futher, the ingredients of Section 22 of the COFTP Act,
205 are alsy not altracted, There s nothing o supgoest that the

Petitloners 10 anyway advertised cigarettes god  wther obaceo

procducts whizh i3 prohibiled unider Section 5 of the COTP Act,
2003 The allegations  only  perain to teanspe mation,  sale,

possession, i anuineture, storape and do not include sdvertisement
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of such products. Therefore, the Petitioners cannot be charged with

Section 22 of COTT Acgt, 2003,

[ 1, Ty view of the ahovesard discussion, all these Crimminal
Petitions except CrlP. No. 7455 ol 2021 arc allowed quashing the
procecdings in the respecuve Crimes/Calendar Cases/Sessions
Cases in terms of the common order, dated 03.07.202] passed by

this Court in Mohd. Jameel Ahmed (Supra),

12, [Mowever, it s relevant W note that i Crl. P No 7435 of

221, the petitioner - accused was charged with Secuons - 270 and
73 ot the IPC and Seclion - 8 (o) read with Section - 20 (b} of the
MDPS Act, The allegation against the pettioner in the sad case 15
that he was found i possession of tobacco products and ganga,
Therefore, the said CrlP. No. 7435 of 2021 15 partly allowed and
Crime No 148 of 2021 is quashed as lar as the olfences under
Sections - 270 and 273 of the 1I’C are concerned. The Investigating
(Mhcer shall proceed weith the mvestiganon in celation to the
allegations and offence under Section - & (¢) read with Section - 20

(h) of the NIDFS Act.
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13, As the proceedines m the aloresaid Crimipal Petitians
are guashed apamnst the respective pebitioners, Lhe respechive
Stution How ¢ Officers/Tnvestigatinge (Oficers dre hereoy directed to
return the sozed properiyivehicles on proper wentilication and
vertbigalion of ocwnership under due acknowledzimont. In cases
where charg © sheers are already filed the respecuyve petiboners are
al hiberty 1o lile approprate apphications before the concerned
Mawstrore o return of the seized propertyivebicle and the

Mapstrate s|all consmder the samie n accordance with |aw

4 Hivwever, 1f 15 made clear that 1f the saieed slock ol
lobaces precucls or ather products are expoeed, the samw shall be

destroved by taking permission irom the concerned Musisirale.

5. Luring the course of hearing, # was brought 10 the
notice of this Court that the learned Magisitales dre receiving
remand of accused and sending them 1o yudicia: revand lor the
aloresaid ol lences without poing  through  the order daled
Q5072021 passed by this Court in Mohd. Jamee Ahmed.  1n
view of the sime, the Resistear {Judicial) s directed to circulate 2

copy ol Lhis ¢ rler and a copy ol the sawd erder dated 05072021 1o
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all the Magrisirates in the State of Telangana for perusal and taking

necossary aclion in the cases relating to the atoresaid offences.

Ax a sequel, miscellaneous peritions, iF any, pending in Lhe

criminal petitions shall stand closed,

10" June, 2022 K. LAKSIIMAN, I

Note:
Annex a copy of the order dared 05,07 2021
i Ol P No, 152 of 2020 and bateli. (B0 Myr



