IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD e

MOMNDAY . THE NINETEENTH DAY OF DECEMBER
TWO THOUSAND AND TWENTY TWO

PRESENT
THE HONOURABLE SRI JUSTICE K.SURENDER

CRIMINAL PETITION NO: 9563 OF 2022

Between:

Salman & Abdul Aleem, Sfo. Md. Abdul Hakeam, Aged aboul 32 years, Occ,
Professional Services, Rfo, 18-8-104106, PN Nagar, Edi Bazar, Hyderabad,
1.5,
«PETITIONER/ACCUSED No. 1
AND

1. The Stale of Telangana, Rep. by ils Public Prosecutor, High Court at
Hydarabad,

2. The State of Telanana, through P.5. Jubilee Hills, Hyderabad.
-.RESPONDENT/COMPLAINANT

Petition under Section 482 of Cr.P.C praying that in tha circumstances
stated in the Memorandum of Grounds of Criminal Petition, the High Court may
be pleased lo guash the progeedings against the petitioneraccused Nol
.G No.856 of 2018 in Crime No. 819 of 2017 of P.5. Jubilee Hills, Hyderabad,
for the W/Sec. 270, 280 RAw.188 IPC and Sec, 4 and 20 (2) COTP Act.

LA. NO: 1 OF 2022

Petition under Seclion 482 of Cr.P.C praying that in the circumstances
stated in the Memorandum of Grounds of Criminal Pefition, the High Court may
be pleased to Stay all further proceedings including arrest of the pelilioner in CC
MNo. 856 of 2018 in Crima No. 818 of 2007 of PS Jubilee RHills Hyderabad for the
UiSec 328, 188 IFC and Sec 4 and 20 (2) COTP Act pending disposal of the
above criminal patition.

Thiz Petition coming on far hearing, upan perusing the Memorandum of
Grounds of Criminal Petition and upon hearing the arguments of Sri MOHD
MAHBOOE AHMED KHAN, Advocale for lthe Peltioner and the Public
Proseculor on behall of the Respondent Mo, 1 and none appeared for lhe
Respondent Mo, 2,

The Court made the following: ORDER



LriPadision No. 9563 ol 2022

THE HONOURABLE 5RI JUSTICE K.SURENDER

CRIMINAL PETITION No.9563 OF 2022

ORDER:

his Criminal Petition undér Section 482 of the Code of
Criminal Procedure, 1973 {for short 'Cr.P.C7, is filed by the
petitionar 1o quash the proceedings against him in C.C.No.B56 of

2018, pending on the file of XVI1 Addiional Chiel Metropelitan

Magistrate at Hyaderabaa.

2. The petitioner hergin is the accused No,l i the said crime.
The offences alleqed against fim are under Sections 270 and 2490
rescd with 188 of ndian Penal Code (for short “IPC™) and Sections 4
and 2002) of the Cigarettes and other Tobacco Products {Prohibition
of Adverbsement and Reguiation of Trade and Commerce,

Production, Supply and Destribabon) Act, 2003 (for short"COTP Act’).

3 Heard  learmed  counss! for the petiioner and  learnad

Additional Public Prosecutor for the respondent. Perused the record.

4. Learneo counsel for the petiboner submits that this case is

squarely covered with the Common Order rendered by this Hon'ble
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Court in Criminal Pelition MNo.3731 of 2018 and batch, daled

27.08.2018.

5. This Courl had repeatedly quashed the proceedings wherein
tobacco products were found on the ground that the provisions
under Sactions 270 and 290 read with 188 of IPC and Secticns 4 and
2002y of COTP Act, are not attracted, This Court vide Criminal
Petition Mo.3731 of 2018 and batch, dated 27.08.2018 had quashed

the proceedings against the acoused persons,

G, In the said crcumstances, this Cominal Petition s allowed
quashing the proceedings in C.C.No.E56 of 2018, pending on the file

of XVII Additional Chief Metrapolitan Madgistrate at Hyderabad..

7. Since the charge sheet is already filed, the petitioner is at
liberty to file an appropriate application before the concerned
Magistrate for return of the seized properly/vehicle and the
Magistrate shall consider the same in accordance with law. However,
it is made clear that if the seized stock of tobacco products ar other

products are expired, the same shall be destroyed by taking

permission from the concerned Magistrale.
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B iy Sk o .
The copy of the commion order passed by this Court in

Criminal Petition No.3731 of 2018 and batch, dated 27.08.2018

shall form part of this order,

As A sequal therebs Miesalls .
s a Szquel thereto, Miscellanegus Petitions, i any, pending in

the: Criminal Petition stand Closed
- =t Sdi- K. VENKAIAH
ASSISTANT REGISTRAR
NTRUE GOPY/I H3 '
SECTION OFFICER

1. The XV Additioral Chicf Mefropelitan Magistrate at Mampally, Hyderabad
2. The Station House Officer Jubies Hills Police Stalion, Hyderabad

3. Twe COs to the Public Prosecutor, High Court for the State of Telangana at
Hyderabad. [OUT]

d, One CC o SR MOHD MAHEOOR AHMED KHAN Advocate [DPUC)

Two TR Conies
{Along with & copy of the crder dt27.08.2018 in Cr P . N0 3731 of 2018)
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HIGH COURT
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DATED: 19/12/2022

ORDER
CRLP.N0.9563 of 2022

Allowing the Criminal Petition
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THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY

CRIMINAL PETITION Nos.3731, 3634, 3765, 3766, 5966,
5967, 5968, 5969, 5970, 5971, 5972, 6754, 6755, 6758,
6811, 6816, 6859, 6954, 6955, 7081, 8216 and 7851 of 2018

COMMON ORDER

These criminal petitions arce filed under Scotion €82 of

Criminal 'rocedurc Code (for short "Cr.P.C.") to guash the

procecdings against the petitioners, who are accused in dilferent

cascs. The details of offeneces, crime numbers, accused number,

nature of alfence are mentioned in the table given below.
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Az the gquestion invalved inall the pelitions s identical, |
finel Lhal it 13 cxpedient o decide all the petitions by common
nrder,

The pottioners filed these crirnunal petitions under Sedction
482 of CrP.C. on the pround that the local police are
incompetent to teke up investipation and to file charge sheet for
the offcnce punishable under Secuens 54 and 53i1) of PSS Act,
Whereas the allegatons made o the charge shest and  the
staternents recorded by the pelice during investigalion ander
Section 1613 Or P4, docs oot disclose the commission of
offence pumshable under Seciions 270 ard 273 of LP.C. or any
other offerces referred in column Nod of the Table referred
supra. When the charge sheeis and F.LRs do not disclose prima
faoe material to conclude thar they commiiled the above
affences, the Court can exeroisc powet under SecGon 482 ol
Cr.P.C, toquash the proceedings against the petitioners.

Durinp hearnng, Sr PVikram and B.Sien 5= Swaroop,
learned counsel for the petitioners conlended thal though Yhaini
15 a Tobaceo product, 1 would ot [all within the definition of
Section 3() of the F35:Ace. Therelore, the police are incompetent
ley tnvestigate wile snd [le charge sheetl, lotally contravening the

o g k| . . | a - . H " i
procedure: prescribed under the orovisions of F25 Acl Under the
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FSS Act, Food Safely Ofcer alone 15 competent to draw samples
and investizate into. Therefore, the police lacks inhercnt
jurisdiction to investigsate into the offences. On this ground alone,
the proceedings against the pettioners for the offcnces
punishable under Sections 24 and 5%{1) F55 Act are lable w e
guashed. Similarly, regsiration of crimes agamst the petiiioners
15 also an illegality since local police are not competent 1o
mmvesligale inio the oflences.

Yoo, another contention raised by the counsel for the
petitioners is Lhal none ol the allegations made in the charpe
sheet and staterments recorded by the police durning inveshigation
so alse in FLRs. does not disclose the hasic ingredienis to
constitute the offence punishable under Sections menlioned in
the table above.

Learned counsel for the petitioners relied on the judgmenit
of High Court of "atna rendered in "Omkar Agency v. The Food
Safety and Standards Authority of India'” in support of their
contentions.

Por contra, the learmned Pubilic Prosecutor for Lhe State for

the States of Andhra Pradesh and Telanpans contended  that

Tobacco 15 prohibiled by the Central Government by amending

' ATR 2006 Pot16D
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the provisions of COTP Act, which came into force on 18052003,
whereby the (rade and commerce, and production, supply and
distribution of cigarelies and  olher lobacco  products arc
prohibited.  The sale and fransporiaiion of Tobwees prodoees
wolld constitute thie olTence pomishabile ander Sections 270 andd
273 of LP.C., s0 &lse under Scections 54 and 39(1) FS5 Al and
prraved B cdismmiss the orrminsd pelilions.  Similarly,
manufgeturing ol Pan Masala s also contravention of provisions
of F33 Act.

Learned Public Proseculur for the Btate mainly contended
that Chewmg Tokaceo s 2 food product 1n view of comprichensive
delimiion of food under Section 3 §j) of F55 Acl smes i 18 wide
than the definition of food under Food Adubteration Act and
placed reliance on the judament of HHigh Court of Bombay
rendered n “Dharival Industries Limited, Ghodawat Pan
Masala Products (I} Prt. Ltd, Rafnandind Foods Pot. Ltd, SDD
Agencies Pvt. Ltd., Hira Enterprises, Rajat Industries Private
Lirnited, M55 Food Processors v, State of Maharashtra®" and
anather judgment of Hiph Court of Madras rcondered in

“JAnbazhagan v. The Union of India®

CLAWS (BOMJ-20] 2.9.2y
SR SO0 Ctlane Bzgd 10710

d L
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Considering  rival conlentions, perusing the material
available on record, the points that arise [or consideration are as

followrs:

1) Whether the respondent/ Sub-Inspector of Police, is
competent to investigate into the offence
punishable under Sections 54 and 59(1) of FSS Act?

2) Whether the petitioners in all the pelitions are
Jound committing any act with malicious intention,
udth knouledge and reason to believe that such act
likely to spread the infection of any disease
dangerous to life? And whether the petitioners
selling or offering or exposing for sale as food or
drink, any article which has been rendered or has
become noxious or is in a stafte unfit for food or
drink or redason to believe that the same is noxious
as food or drink? If so, are they liable to be
proceeded for the offence punishable under
Sections 270 and 273 IPC.?

POINTNo.1:
The first and foremost contention rased before this Court
is that the respondents - Bub Inspecior of Police and the
Inspector of ’olicc arc not competent to investigate inlo Lhe
offence punishable under Sections 54 and 39(1) of F88 Act.

“Section 549 of F85 Act deals with penalty for food

containing extrareous mater - Any person whether by
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himself or by any other person on his beholf marufccturos
Jor sale or stores or sells or distributes or imports ahy
article of food for humon consumption contoeining
ectrencous matier, shall be ligble to a penalty which may
extend to one lokh rupeoes.

Section S5T) of FES5 Act deals with punishment for
urnsafe food, - any person whe, whether by Rimself or by
any other person on his behalf, manufactures for sale or
stores or sells or distribules or fmports ey article of food
SJor human consumption which i unsafe, shall be
prenisbeble..

{il where such failure or confravention does sot

result in fnfoerg™

Therefore, both Lhe ollences pertaining to sale, store and
tianufacturing of such food article, which s prohibiled and
unsaie for human consumption, The word Jfood” s celined under
Section 3[j) of F35 Act, which recads thus:

“Food megns any suhstonee, whelther processed,
partially processad or unprocessed, which is intendod for
herrran coaswmption and (ncludes primary food, {0 fhe
extend defined in olouse [(ZK) geneticelly modified or
engineered food or food confaining such ingredients,
infant food, packaged drinking water, alcohalic drink,
chewing gum, ond any substance, incleding water wsed
intg the food during its moenyfecture, preparotion or
treatment but does not include any animal feed, live
cefiirrect s prless they are propoced oF processed for placling
on the market for human consumption, plants prior {0
harvesting, drugs and  medicinal products, cosmetios,
narcoiic or pagcholropic substonces:

Froviged that the Central Government may declare,

by rotification in the Offictal Gazetie, any other article os
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food for the purposes of this Act having regards to its use,

nature, substance or guality;™

Though the word ‘food’ as defined under scetion 3() of F53
Act is inclasive, the chewing tobacco was not ncluded in Section
) of FSS Act, Manufacturing or transportation of Pan Masala s
not an olence. In "Godawat Pan Masala Products TP, Lid.
and another /s, Union of India®” the Apex Court analveed the
definition ol ffeod” under Section 2{v) ol the Prevention ol Food
Adulteration Act and Rules, 1955 a5 under:

“There is merit in the contentions aof the
appellants. Rule 3 of the Maharashtra Prevention of
Food Adulteration Rules. 1962 and the corresponding
.mi.E in the Goa, Daman and Diu Prevention af Food
Adulteration Rules, 1982 suggest that the power
given to the Food (Health) Authority is only a pro tem
porer to deal with an emergent situation, such as
outbreak of any infectious disease, which may be due
to any article of food., Certainly, such power wonld
inclhide the power to ban “for the time being” the sale
aof such injurious articles of food. Hence, there iz a
corresponding provision in Section 7fiv] of the Act, In
other words, when a contingency envisaged by Rule
3, or one similar thereto, arises and it becormes
necessary for FHA to ftake immediate steps, FHA is
empouwered to prohibit “for the time being” the
tngurious  article concerned and  to take any

appropricte step “in the interest of public health®.

RNy T ROC £R
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On the collocation of the statutory provisions,
it is not possible to accept the states’ contention that
Section i) {5 gn indeperntdent source of pouwser or
that the 1964 amendment to Section 7fiv) had the
effect of empowering FHA to prohibit the sale of any
article “in the interest of public health”. This
conclusion is also supported by its legislative
history.

It was improper that despite the 1964
amendment {n Section Ffipl, the rules were nof
correspondingly updated. However, going strictly by
the State Rules, which actually determine the exient
of the power of FHA, the argurment of Che States that
the said amendment was interded to givte a carte
blanche to FHA cannot be accepted. The power of the
State FHA, which is discernible under Section 24{2){a)
read with the State Rules, operates only for a
temporary pertod  during  wwhich an emergent
situation cxists which rnceds to De controlled
Scclion Tliv) decs nol clothe FHA with the power to
1s5uc a ban order for a longer perod,

Euen  assuming chat gutka oand tobacco
products are infurdes o health, the power of their
prohiinilon is only vesied with the Central
rovernment and not with the State Food (Health)
Authorities.

Agraein, applying the principles of harmonions
constriiction, il is not possible to hold that Seclion
fliw) is an independent source of power. The power of
the State under Section 7fiv) of the Act is statutory;
absolute to the sxtent provided therein, and Hmited
to the exient indicated by Section 23{1-A) of the Act.™
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The definition of the vword ‘food’ under Section 3(j) of F55
Act is identical o the definition of the word “food” under Section
2{w) of Prevention of Food Adulteration Act and Rules, 1950 made
therein, chewing tobaceo is not included in the definition of “food’
under Section 3{j) of F5S Act, but it 15 a prohibited product under
Lhe COTP Act, 2003,

Therefore, the Inspector of Pelice and the Sub-Inspector of
Police are incompelent Lo investigate into the offcnce punishable
under the provisions of TSS Act. Even assuming that chewing
tobacco is a food within the definition provided under Section 3{j)
ol F88 Act, the Food Safcty Ollicer 13 empovwered to investigate
inta the offence punishable under the provisions of the F35 Ace,

In “Mys.Pepsico India Holdings (Puvt] Ltd., and Another
. State of U.P.*" the Allahahad High Court had an occasion to
deal with similar question, extracied the delinibion of the word
‘food” under Section 3{j} of T53 Acl, so also the word ‘food
acdeditine” as delined under Section 3k} of FS5S Act, 1l means any
substance not normally consumed as a food by itsell or used as a
tvpical ingredient of the food, whether or not it has noiritive
value, the intentional addition of which to foed for a technological

{including organoleptic purpose in the manulacture, processing,

F 201 1{2) Crineag 230
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prepareiion, reatment, packing, sackaging, transport or holding
of such foed results, or mayv be reasonably expected o resall
(irectly or mdirectlvl, o it of its by proaducts bBecoming @
compelent of or otherwise aftecting the characteristics of such
food but does not include "contaminants” or substances added to
food tor mamtalining or improving nutritdonal qualities. Thereforc,
chewing tobaccsy 18 netl covered by food additive.

Scction 41 of FB2 Act deals with powers of search; ssisure,
investigalion, proscoution antd  procedures thereto and it s
appropriate to cxiract the same:

“41  Power of search, seizure, investigation,
prosecution and procedure thereof (1) Notwithstonding
enything conloined fn subsection (2] of Section 31, the
Food. Bafety Officer may search any place, Seize gany
crticle of food or edulterant, if there {2 o reasonable doubt
about them being involecd in commission of any offence
relating to food end shall thereafter inform the desigroled
aofficer of the wotions talen by him tn wetdng:

Provided thal no seerch shell be deemed to be
irrequlor by reason only of the fact that wilnesses for Che
search dare aot inhabltant: of the locality in which the
place searched i stluated.

{2} Bawve as in this Act otherwise expressly providoed,
proviafons of the Code of Criminal Procedure, 18973
relgting to search, seizure, srmmon, imrestigation ord
prosecution, shall apply, o= far as may be, to all action
taken by the Food Safety ifleer under this Act.”
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According to Scction 42 of FA3 Act, the Food Safcly ollicer
shall be responsible [or inspection of food business, drawing
samples and sending them to Food Analyst for analysis; the Food
Analvst after receiving the sample from the Fuod Salety Officer
shall analyse the sample and scnd the analysis report mentioning
method of sarmpling and analysis within [ourtesn days o
designated officer with a copy to Comnussioner of Food Salety;
the Designated (Mficer, after scrutiny of the report of the Food
Analyst, shall decide as to whether the contravention is
punishalile with imprisonment or fine only and in the case of
contravention punishable with imprisontment, he shall semd his
recommendations within fourteen days to the Commissioner of
Food Salety for sanctioning prosecution.  The commissioner of
Food Balety shall, f he so deems [l decide, wathin the period
prescribed by lhe Central Government, as per the gravity of
olfence, whether the matter be reflerred to a court of ordinary
jurisdiction 1 case of offences pumshable with imprisonment for
a term up to three years or a special court in case of offences
punishable with imprisonment for a term exceeding three yoars
where such speclal court is cstablished and in case no special
court s estabhished, such cases shall be tricd by a court af

ordinary junsdiction; The Commmissioner of Food Safety shall
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communicate his decision 10 the Designaled officer and  the

conccrned Food Balely OMoer who shall launch prosecution
before courts of ardinary jurisdictions or Special Courl, as the
case may be, and such commumeation shall alse be sent to the
purchaser if the sample was tzken under SBection 40 of the Act

Thus, Bectinn 42 of the TS5 Act laid down procedurc to be
fallowed by the Food Saflety OMcer appointed under this Act fo
investipate and e complaint belore the competent courls.

[iy wiew ol specilic procedure presoribyed in the FSS Act, the
Food Safety Ofticer alone 18 comperent to launch the prosecution
after compliance of the procodure econlemplated under sub
gsections (21 to (4) of Scction 4.4 of FES5 Acl.

In “Omkar Agency v. The Food Safety and Standards
Authority of India™” e DHvison Bench of High Courl of Paina
held that chewing tobacco is nol o food product as delined under
Seclion 3.0) of F33 Act,

The High Cowrt of Madras in “JAnbazhagan » The
Union of India” 'roforrod supral and the High Court of Bombay
171 “Dhartioal Industries Limited, Ghodoaivat FPan Mosala
Products () Pvt. Ltd, Ranandini Foods Puvt. Ltd, SDD

Agencies Pvl.Lid., Hira Enterprises, Rajat Industries Private

AR 2 Pallan
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Limited, MSS Food Processors v. State of Maharashtra”
(referred above) held thal chewing Tobacco are food products
within the definition of food as defined under Section 3 [j) of FS5
Act and the police are competent to investigate into the offence
along with the offence punishable under LPC.

In ‘“Ganesh Pandurang Jadhao v State of
Maharashtra™ an identical issue came up for consideralion,
wherein the Division Bench of Bombay High Courl took different
view and held that the Food Bafery fficer alone is compelent to
investigate and to file charge sheet against the persons who
committed the offence under the provisions of FS8 Act.

Therelore, later Judgment in “Ganesh Pandurang Jadhao
v. State of Maharashtra” (relerred above) has to be relled upon
for the purpose of deoiding the present cases. Since [hoase two
judpments are rendered by the coordinate bench of same High
Court and the law laid down in Dhariwal Industries Limited's
case [rcfocrred above) was adverted to and considered, but came
to a different conclusion. Moreover, the judgment of High Court
of Madras in “JAnbazhagan v. The Unlon of India” (rcfcrred
supra) is based on the judpment of High Courl of Bombay in

Dhariwal Industries Limited’s case (referred above).

' 2016 Law Suit {Bom) 234
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In "Joshi v. State of Kerala®™ Kerala High Court held that
tobacco and tobacce products are nol food as defined under
Sectan 3[_i:| of FES Aot as 1l s not & food product as specilied in
repulatimn 2.3.4 of the realatinns amd the tobacoo and lobacco
products are o be manufEclored o accordance withe the
provisions of COTE Act and Rules therein,  Food Satety Cfticer
has no rightl o take acuon against lobacce and mbaceo products
Iy virtse of Govermiment order

In anether judgment o Jayavilas Tobacco Traders LLP
rep, by its Partner v. The Designated Officer, Food Safety &
Drugs Control Dept. (W PP No 21 of 2017) the Madras High Coun
“adverted to the warious provisions of PS5 Adct oand Food
Adulerstion Act and concludoed thal when the pefitioner was
manufacturing of Goe quality of whacco prior witheut violating
the provisions of law, the procesdings asainst him are to be
quashed. The Madras High Court rched onoils judgment
Manufacturer, M/s.Tefram Dharam Paul, Maurmandi,
Bhatinda District Punjab ond another v. The Food Safety
Inspector, Ambasamudram |UrlO.P(MD] No.b50o of 2015
decided on 27 .04.2015) wheroin at was held that wbacco shall

ot e used as ingredients in o any food products, as it does not

) B O e )
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come withim the purview ol the foed product, the F35 Act has no
application and that the manufacturer of gutka and pan masala
cannot be proceeded under the FSS Act as Tobaccoo covered
under the COTI? Act.

Similarly in Mys. Vaipugaiyilai Urpathiyalergal Matrum
Virpanaiyalargal Nala Sangam v. The Commissioner of Food
Safety (W.P.(MD) No 10319 of 2017) an identical guestion
whether chewing  tobaoco  manufactures  comes within  the
purview of F33 Acl and the Food Salety Officer is competent. o
investigate and to hle charpe sheel. [t was held that chewing
tobaceo 15 covered by COTP Act and Food Safcty Officer is not an
authoricy to interfere with the business ol the petitioner.

Une of the contentions raised by the Jeamed Public
Prosecutor is that when the petitioner/accused allegedly
committed the offences both under FSS Act and 1,P,.C., police can
mvestigate into the offences punishable under the provisions of
[LP.C. and F35 Act.

In view of Scction 135 (4) of Cr.P.C., no doubt, police sre
competent to investipate into the offences when the accusead
commitled both cognizable and non-cognizable offences, Bection

155 (4} of Cr.P.C. reads thus:
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Where @ cise relados 1o two or moce oflences ol which at Jeast one s
cosmizable, the casze shall ke deemed to be & copnizehle case,
nobwilhstanhing that the other ofeices are pon-copneeabile "

Hul the F35 Act g dilferenl endclnent, power Was
conferred only on Food Safety ollicer to mvestigate nto otlence:
Thowugh police are compelenl o investdgate nto the offences
punishable under LP.O they cannol investigate intwo the offence
punishable under the provisions of F55 Act in vicw of the power
condcrred on Food Safety Officer and the procedure [or
investigation is totadly distine: from the investipalion prescribed
for the ofence punishable under TRPC, When the police did not

. . . ' ro. TR A
concuct investipation as specified in the provisions of PS5 Act,
the nvestigation donc by the police iz vitiated due o non-
commpliance of mardaiory procedure preseribed under TS5 Act.
Therefore, on this ground the contention of the Public 'roscoutor
canmint be upheld

It view nf the law declarcd by various Courts referred
supra, the poliee cannol take copnizance of the offence, Lo

investgate i and to fle charge sheet against the petitioners for
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the offence punishable under Sections 54 and 59(1) of F85 Act,
as they were nol empowercd under the F88 Act to launch the
prosecution, bul only Food Safety Officer appointed by the
Government alone is competent to launch prosecution for those
two oflfences. This view is supporied by the Judgment of the
Allahabad High Court in M/s.Pepsico India Holdings (Pvt] Ltd.
case referred supra and the Judgment of Palna High Courl i
“Dharmendra Kumar @ Raja v. The State of Bihar®™,

The Inspector of Police, Tchapuram and Sub-Tnspector of
Police, Kanchili, without any authority launched the prosecution
against the petitioners 1in C.C.Nos. 159 and 160 of 2014 on the
file of Judicial Magisirate of Firal Class, [chapuram, thercfore,
Lhe proceedings under Sections 53 read with 59 of FSS Act arc
linble 1o be quashed on the sole grourdd. The point is answered
Accordingly.

POINT No2Z

The other contention of the counsel for the peliboners is
that the allegations made in the complaint/charpe sheet, if
accepted on its face value, would not constitute any offence
putiishable under Sections 270 and 273 of LP.C. The offence

under Sectinon 270 95 punishabile with imprisonment of cither

Y CRW R N0 L19 of 2014
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gescription for @ rerm which may extend to two vears ur with fine

or with both and the offence under Sceton 273 LP.C. is

punishable wilh imprisonment of cither descripuon for a term

which may extend to six months, orwith fine which may cxtend
(o ene thowssnd rapces or with both.

The oilence punishable under Sectton 270 LR s
cognizable whercas the offence punishable undsr Section 273 18
non-cognizable. But when the police received inlormsation aboul
the commission of both cognizable and non-copnizable offences,
the: police can investigate mlo both the offences in view of Scction
155 |#) Cr.PC. Thercfore, invesupgalion done by the Inspoctor
and Sub-Inspecior of Police in both the Calendar Cases 1s m
accordance  with  Section 155(4) Cr.P.C. and thercfore the
[espector of Police or Buls [nspector of Police are compeleol Lo
investigate into the oftence punishable under Sections 270 and
s 8 1 2 o

Section 270 of LP.C. desls with committing any act with
the knowledge or reason to belicwe that such act is lhikely 1o
spriaed any mfection or any discase, dangerous 1o Ile, but the act
done by the pettioners s only transportstion of Pan Masala,

Khaini and chiewing tobaceo in different vehicles.
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Therclore, transportation of Pan Masala, khani and
chewing tobacco would nol spread infection or any discasc
dangerous to life. To constilute an offence punishable under
Section 270 LP.C., the pelitioner must have done an act which
spreads infection of any disease dangerous to human life. The
charge sheet and the statements recorded by the police during
investization does nol disclose that the said lranspocialtion of
khaim or chewing tobacoo wirialol spread infection or any disease
dangerous o any human life.

According o the West’s legal thesaurus, dictionarny, the
wird  finfect’ means  contarminate, corrupd,  pollute, imbue,
impress, animate. The word ‘disease’ means deviation from the
healthy or normal condition of any of the functiong or lissues of
the body [occupational discase), sickness, infirmily, disorder,
lness, affliction, weakness, distemper, ill health, ailment, defect,
handicap, disability, brealkdown, malady, aboormality, plaguc,
complaint derangemeont, attack, discomfort, delicate constilution,
delicate condition, debaility, sulfering, malaise, nausea, pathology,
frailty, attack, cancer, cholera, virus, *bug”, svndrome.

According lo Section. 33 of LP.C., lhe word ‘act’ denotes as
well a series of acts as a single act; the word ‘omission’ denoles

as well a serious of omissions as & single omission. Thus, it
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means, anyrhing dooe by any ol the persons.. Transportation of
khanni, Pan Masala or chewing tobacco itzell would not spresd
any infection or diszase and il the khaini is chewed, it may ceuse
danger to health of any fadividual, b transportation witl not
spread any infection or disense dangerous to health. Therefore,
the allegations made in the complaint fe. transportation of
chewing tobaceo or Khaim or Pan Masala also do not constitule
an - affences punisbhalile under Bedtion 270 of LINC
The othes offence allepedly committed by the peiitionars 1S
punishable under Secton 273 LPC. which deals with
punishment for sale, offers or exposes lor sale food or any article
which has been rendercd or bz become . posious, The waord
noxious’ 15 nol delined n LREO. As per the dictionary mecaning,
noxions means harmiul, deleterious, injurious, PEISOIOUS.
Therelore. the sale or offers or exposes for sale of Pan
Masal: chewing lohseen or khaimi are the prohibited products
under the COTP Act, 2003, ‘Transportation® of such noxious
food 15 not included 10 the offence punishable under Section 273
LP.C., imly Tew mrgs were inciuded e, sale of nobous ood or
driryke 15 an ofisnce,
Thus the allegations made it the charge sheet coupled with

the statemenis recocded b the police during Investipation under
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Qection 161 {3) Cr.P.C do not disclose ingredients fo constitute
an offence punishable under Section 273 LP.C, Howcever, il is
consistent view of the prosecution from the beginning that these
petitioners were found transporting Pan Masala, Ihaini and
chewing tobacco in the different wehicles referred supra, bt
transportation of noxious food viz,, khaini and chewing tobacco is
not included in the offence punishable under Section 273 LP.C.
Manufaciurng Pan Masala is not included in Section 273 of
LP.C:, hence, manulacturing of Pan Masala s not an ollence
since it is not a noxious food.

Therefore, 1 find no prAma facie material against the
petitioncrs to proceed against them for the offence punishable
under Section 273 LP.C. aceepting the allegations made in the
charge sheets and the slslements recorded by the police under

Seclion 161(3) Cr.P.C. and F.ILEs. issued against the pelilioners,

The scope of Sechion 482 of Cr.P.C was time and again
discussed In catena of perspective pronouncements of the Apex
Courl and v a Constitutional Bench judgment of the Apex Court
in “State of Haryana v. Bhajan Lall®” seven puidelines were

laid down and they are as under;

1992 Sopp. SO0 35
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fiz] Where the allegulions made in the First
Information Repart or the complaint, even if they
dre balcen gt their face pralue and accepted In their
-E'n:tirety da mat prime focie constitute any offcnoe

ar make out 0 case ayalnst the accused;

(b Where the allegaticns in the First Information
Report gnd other materialz, if any. cccompanying
the F.IR. do ot disclose @ {:ngnim.ﬁie u_ﬁﬁ_*n.r_'e‘
Justifying an investigaotion by police officers
under Seclion 156(1) of the Code execept wnder @
arder of o Magistrate within the purview

af Seclion 1552 of thie Codne;

lo} Whore the uncontroverted allogatiorns made in
the FIR orF camplaint and the evidence collectoed in
support  of the same da  not digecloge the
commission of any offence and make oul o case

digpaatrist L oo

(d] Where the gllegations in the FIR do not
constlitute @ cognlzable offence but constifute only
@ mon-cognizable offence, no  investigafion is
permiticd by a police afficer withowt an order of &
Magistrote a5 contemplated under Section

155i2] of the Code:

fel Where Lhe allegotions made tn the FIR or
compaleint ore  soe ghsurd and inherentily
improbable on the basiz of which ne prudent
pPerson coarn ever reach a fust concluslon that there
iz sufficient ground for proceeding againzt the

ol eh Dl

{1 Where there is an express legal boar engrafted in

any of the provistens of the Code or the concerned

MSRL T
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Act funder which o criminoel proceeding is
frstituted] o the instifutlon and continuance of
the proceedings and/or where there (s a specific
provision in the Code or the concerned Act,
providing efficacious redress for the grievance of
the aggrieved parly;

(g} Where a criminael proceeding iz manifestiy
attended with malafide andfor where the
praceeding is maliciously instituted with on
ulterior metive for wreaking vengeance on the
aecused and with g wview o spife him duc to
private and personal grudge. In the instant case,
the allegations muade in the complaint, da clearly
cortstitute a cognizable offence justification wnd
this case does not call for the exercise of
extroordinary or inherent powers of the High
Court to quash the F.LR. itself

In view of the guidelines laid down by the Apex Court in
‘State of Haryana v. Bhajan Lal’ [refcrred supra), the police
are mcompetent (o lake cognizance of the offences punishable
under Sections 24 and 39(1) of F83 Act, mvestgating inta the
offence along with the other offences under the provisions of
LP.C. and liling charge sheet 18 a grave illegality, as the Foed
Safety Officer alone is competent to investigate and 1o Ale charpe
sheet [ollowing the Rules lad down under Sections 41 and 42 of
FE5 Act and the Judgiments of the Allahabad High Court and
Patna High Court arc clear that the police arc not competent to

investipate and to [le charpe shest.
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Thevelore, n vicw of the o declared in various judgments
referred supra, chewing lobaces and khaini are not the food
within the <definifon of Scotion 3} of FSS Act and the
manufactice, sale or exposing for salc of tobaceo cte., is governed
by the provisions of COTE Act, bul not by F35 Act and so also the
provisions of [PC

As discussed in the ecarbier paragraphs, the respondents
are inoornpelenl oo wneestigale the oflfence punishable undet
Seclions 54 ard 291} ol F38 Al and the allegations in the
charge sheet coupled with the stateinents docs not disclose e
eommission of the offence puoishable under Section 273 of LP.C,
since transportation ol noxieus [ood 15 not included ander
Section 473 of 1LINC. The act done by the pelitioners ie.
transporialion of khami and chewing lobsoco though dangerous
o lnuman life, it would nol spread oc infect or cause any discasc
o account of transportation and i those products are consumed
by human being, it would cormmunly cause damages 1o the health.
Theretore, transportation of khaind or chewing tobacco 15 not by
itsclf 15 not an olfence under Section 270 of LP.C, and it would
fall wilkian Sechion 270 of 1 P.C.

In Criminal Pelilion Nos 3763, 3766 and 6755 of 2018

o X | 1 L ] i ]
(#:Nog.3, 4 and 13 police remstersd case [or the uffence
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punishable under Section 7 (1) (2) {3) (5) and Section 26 of COTP
Act, wherein the accused were found manulacturing Pan Masaia,
But PPan Masala is not a Tobacco product to lall withun the
purvicw of COTP Act. Thercfore, the provisions of COTP Act have
no application, thereby registration of crime for violation ol
Sections 7 (1) (2} {3) (3} and Section 26 of COTP Acl s an
ilegality.

In Criminal Petition Nos.6811 of 6816 of 2018 (Sl.No.15
and 16] police registered casc for the offence punishable under
Section 20 (2) read with ¥ (2) of COTP Act since the accused
found transporting Pan Masala and Tobacco,

According o Scction 7 (2] of COTP Act, no person shall
carry on irade or commmerce in cigaretles or any other tobacco
products unless every package of cigareltes or any olher tohaceo
prodiscts sold, supplied or distriluated by him bears thereon, or in
its lahel, the specified warning.

gection 7 (3) of COTP Act says thal no person shall import
cigarettes or any other Tobacco products for distribution or
supply for a valuable consideration or for sale in Tndia unless
every package of cigarcties, or any other Tobacco products so
imported. by him bears thercon, or on its label, the spccificd

warning. Since the pelitioners are transporting Tobacee products
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without any label, it would fzll within the provisions ol Section. 7
[3] of COTI At

o Criminal Petition Mos. 7081, 8216 and 78531 of 2018
sl.MNos 20, 21 aml 22), police regislered o pase apainst 1he
petitioners for the ollence punishable under Seclions 20 and 22
of COTP Act. Since the petitioners are found manufaoiucing and
transportation of Tobaceo prodocts wathow any iabel prescribed
by the Act 1% violation of Seclion 7 (1) and 7 (3} of COTD Act,
which is punishable under Section 20 of the Act. Section 5 of
COTP Act, deals with prohibition of advertisement of cigarettes
and other tobaceo products, which 15 punishable under Seclion
22 of COTP Act, but ho such allepation ‘iz foumnd 1 the éntire
record at atrract the offcnoe punishable under Section 22 of
COTP AuL.

The material on record It Crime Nos.235 of 2018 af
Patancheru Pohes Station, Crime NoE4 of 2018 of Modugula
Police Slation ard in O.C.Nos 159 and 160 of 2016 oo the file of
Judicial Magistrste of First Class at Ichapuram prnma facle
disclosed commission of offcnce punishable under Scotion 20 (2)
read with 7 {2], 20 and Scction 22 of COTP Acl, hence the
procectings Against the pelitioners in Crime Nos,233 of 2018 of

Patancheru Palice Stahon, Crime No.B4 of 2018 of Modgula
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Police Station and in CLC. Nos 155 and 160 of 2016 on the tile of
Judicial Magistrate of Firsl Class al Ichapuram for the offences
punishable under the provisions of COTP Acl cannot be quashed.

In the resule, these cnminal pelition Nos. 3731, 3634,
ATHD, ATHG, 5966, 5967, H9AE, 5969, 5970, 53971, 5972, ATH4,
6755, 6758, 6859, 6954 and 6955 of 2018 are allowed. The
priocecdings (details of orime numbers are given in the Lable
referrad  supra)l agaimmst the  petitioners hersin are herchy
fuashed. No cosrs.

Criminal Peotions Nos, 6311, 6816, 7081, 8216 and 7831
of 2018, are partly allowed. The proceedings against the
peatoners i Crime Nos.235 of 2018 of Palancheru Police
Station, Crime No.#4 of 2018 of Modugula Police Station and in
C.€.Nos. 159 and 160 of 2016 on the file of Judicial Magistrale of
First Class at Ichapuram for the offences punishalle under
Indian Penal Code and FS5 Act are only hereby quashed while
permitiing to procecd against the petitioners for the olfences
pumishable under the provisions of COTP Act, No costs,

Miscellaneous petitions, if any, pending in these oriminal

petitions shall stand closed.

JUSTICE M. SATYANARAYANA MURTHY
27082014
Ksp



