I THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

MONDAY THE NINETEENTH DAY OF DECEMBER
TWO THOUSAND AND TWENTY TWO

PRESENT
THE HONOURAELE SRI JUSTICE K.SURENDER

CRIMINAL PETITION NO: 7263 OF 2022

ALONG WITH LA.No. 1 OF 2022

Between:

1 A Santosh Kumar, S late Sn M. Sangameshwar. aged about 40 years, oot
Business, no H Me.22-2-101, Komatiwad:, Dabeerpura, Hydergbad

2. K. Raghavendar, sfo Kande Chandrashexhar, Aned aboul 35 years, Ooo-
Business, o H.No 2-2-1103/9/28 Sanjeevnagar, Tilaknagar, Hyderabiad

. PETITIONERS/ACCUSED No. 1 & 2
AND

The Slate of Telangana, through Palice Siation Dabeerpura, Hyderabad, rep by
Public Prosecutor, High Court, Hyderabad

...RESPONDENT/ICOMPLAINANT

Petition under Section 482 of Cr.P.C praying thal in fhe circumstances
slated in the Memorandum of Grounds of Griminal Petition, the High Court may
he pleasad toto guash the C.C No 58832020 an the file of the Honourable Y
Additinnal Chief Metropolitan Magistrate, at Nampally, Hyderabad. against the
petitionsrs/Accused No.1 and ¥ horzin, for the interesl of justice

LA, NO: 1 OF 2022

Potition under Scction 482 of Gr.P.C praying thai in the circumstances
stated in the Memorandum of Grounds of Criminal Petition the High Court may
be pleased to pass an order, direcling the respondent herein to release the
seized permissiole tobacco products in FLR. Mo 792020 dated- 190472020 and
as well s seized vehicle .o, TVS Jupiter vehicle vide registration Mo 5 EF
5661 belonging to petitionerfA-1 of Police Station Dabeerpura, Hyderabad,
(C.C_No.5BE3/2020 on tha file of the Honourabie Al Additional Chief Metropolitan
Magistrate, at Nampally, Hyderabad) and handover the same lo the petitionar’A
1, pending disposal ¢f main Grl P in the inlerest of juslice



Fre Petition coming op far hearing, upon parugiog the Memoranckim af
Grounds  of Crirming! Petition and upor hearing the argumrents of Sn 5
CHANDRASEKHAR Advocate for the Petitionsr and the Addbional Pubbc
Praszcutar an bebalf ot the Respondant Mo, 1 .

The Court made the following: ORDER



vl Fofdtonn Mo, 7765 of F032

THE HONOURABLE SRI JUSTICE K.SURENDER

CRIMINAL PETITION No.7263 OF 2022
ALONG WITH I.A.No.1 of 2022

COMMON ORDER:

This Criminal Petition under Section 482 of the Code of
Criminal  Procedure, 1973 (for short 'Cr.R.CYY, is filed by the
petitionears to quash the proceedings against them in C.C No.5683 of
2020, pending on the file of VITT Additional Chief Metropalitan

Magisirate at Nampally, Hyderabad.

2, The petitioners herein are the accused Mos.1 and 2 in the said
crime, The offences alleged against them are under Sections 188,

269, 273, 336 and 420 of Indian Penal Code (for short “IPC).

3. Heard learned counsel for the petitoners and learned

Additional Public Prosecutor for the respondent. Perused Lhe record.

4, Perusal of the record would reveal that the lis involved in this
case had already been dealt with by this Court extensively vide
commaon order dated 05%.07.2021 in Crl.P. No.152 of 2020 and batch

which was reported in Mohd. Jameel Ahmed v. State of

o

- —



Crl Betitinn M, Fied ot 2023

Telangana' amd aiso wide common order daled 10.06.2022 in

Crl P.Mo. 5619 of 2020 and batch.

5. Therefare, this Crimnal Pebition is allowsd guashing the
procecdings In G0 MNo 5683 of 2020, pending on the file of VI
Additional Chiel Metropolitan Magistrate at Nampally, Hyderabad, in
terms of the commor order, dated 05.07.2021 passed by this Court
i Mohd. Jameel Ahmed (Supra) and also commaon order dated

10.06. 2072 in Crl,P Mo 5619 of 2020 and batch.

b. s the proceedings in the aforesaid Criminal Petition are
quashed  against  the  petitionars, e Station  House
Officer/Investigating Officer is hereby directed to return the seized
propertyfvehicle  on proper  identification and werification  of
ownership nder due acknowledgment. Since the charge sheet is
already filed, the petitioners are at |i|:h;_‘|'t'§,-' to file an appropriate
application before the concerned Magistrate for return of the seized
property/vehicle and the Magistrate shall consider the same In
sccordance with law. However, it is made clear that if the seized

stock of tohacon products or other products are expired, the same



CrlPelition Mo, FAk4 of 2033

shail Do destroyed by taking permission from the concerned

Madqistrate,

7 The capy of the common orders passed by this Court in
Criminal Petition No.152 of 2070 and batch on 05.07.2071 and also
in Criminal Petition No.5619 of 2020 and batch on 10.06.2022, shall

farm part of this order,

A5 g sequel thereto, Miscellaneous Petitions, if any, pending in
the Criminal Petition stand closed,

Sdi- K. VENKAIAH
ASSISTANT REGISTRAR

ITRUE COPY!/ 6 | )
SECTION OFFICER

To,

1 The VI Additional Chief Metropolitan Magistrate, at Nampally,
Hyderabad .

2. The Station House Officer Dabeermpura Pelice Stalion , Hyderabad.

3. Two COs to Additional Public Prosecutor, High Courl for the State of
Telzngana, at Hyderabad (OUT)

4. One CC o SRI S CHANDRASEKHAR Advacate [OPUC]
5. Two CD Copies

{Along with copy of the order passed in Crl P Ne. 132720 and Buteh 41.05.07.2021 and
P NeoE 1920 and Bateh Do 1006 2027

r'?.'Y”"'f
CEnL
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HIGH COURT
KSJ
DATED:19/12/2022

COMMON ORDER
CRL.P.N0.7263 of 2022

ALONG WITH AN, | OF 2022

ALLOWING THE CRIMINAL PETITION

"‘. II|I--_: R
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HONBLE SREEFAUSTICE K, LARSHIMAN

CRIMINAL PETITION Nos. 152, 153, 155, 162 & SK26 OF 2020 AND
500, S5k 3514 3708, 3870 4040, 0T00 0TI, 008, 4000 4100,

A4,

ATOZ FRRO ALY A1, 4141, 4151, 4157 4178, 4183, 4187, 4194, 4216,

4230, 4247, 4249, 4251
4615, 4023, 4632, 4640, 4681,

(25K, 4202, 4277, 43061,
4727, 4775 & 4825 OF 2021,

4415, 4415, 4342, 4612,

CONMMON ORDER:

All the above Crimmal Petinons are [led o quash the
procecdings against the petitioners - accused In respective
Crimes ¢ Calendar Cases, The details of relevant Crimes
Clalendar Cases, olfences alleged. nature of oftences etc.. are

mentioned in the following tabular form:
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P. Radhika,

Mro Sninivas Reddy Balakisti, Ms O Sunitha

Kuman, Mr Kondadi Ajay Kumar, Mr. SM. Subban, Ms. N

Arthi, Mr. Y. Bala Murah,

Chandrasekhar,

M

Mr, Bogeoly Rau, Mr. 5.

V. Yadukoshna Sainath,

learned  counsel



appearing on behall af respective petitionurs and learned Public

Prosecutor appearing an hehal "ol respondents - Slate

T, The question i alved i all the aheve mafters is ong and

she same and, therefore, the sanwe are disposed ol by way of this

common order.

4. The main allepations against the petitioners - accused are
that they were Uansporting, POSSessing. storing, selling and
purchasing the hanned products viz., wbaced {tambakuw f oputka !
khaini ¢ zarda / pan masala respectively,  The oilences alleged
against (he petitioners are arder Sections - 188, 270, 269, 271, 272,
IT3, 328, 336 & 420 read with 34 and 511 of 1he Indian Penal
Code, 1860 (lor shor POy Sections - 20 (1), 20 (2) and 5 read
with 7(2) and 7 (3} of the Cigaretles and Oiher Tobacco Products
(Prohibition of Advertisement and  Regulation of Trade and
Commerce, Froduction. Supply and Distribution) Act, 2003 { T
short “COTP Act’): Seclions - 2 and 59 of the Food Safety and
Standards Act, 2006 (o shot 16S Ac); Section - § of the

Lpidemic Discases Al 1207 (i short “LD Act’) and Section - 51



() ol the Dhsasier Management Act, 2005 (lor shar DS Act)

|-;::-.|w.-,_",i~. 2l

3. The respective learmed counsel appearimg on helali of the
petitioners 1 the above erminal petitions would submit that the
conlems of complaint ¢ charge sheet lacks the mpredients of the
efTences alleped against the accused, Tor the oliences under the
provisions ol FSS Act, only Food Salety OfTcer s liviog pover o
tmittate crinunal proceedings against aceused and the police are not
having any power o register @ case for the offences under the
provisions of IS5 Act. There 13 no inducemen by the pettionegrs
and, therelore, ollence under Seclion - 420 of 1PC does nol anse.
According to them: the contents of complaint / charge sheet are
also lacking the mgredients of the offences under Scetions - 2069,

2P0 2T 2T 2T A A% unid 3ot T

it Acsarding 1 them, there is no violation of Sections - 20
(LY, 2002y and 5 read with 7 (2) and 7 (3) of the COTP A The
loveshgatng  (Mheers 7 Complanants without followsng  the

procediure laid down under the Code of Crnnnal Procedure, 1973



i I Gy

(lorshon “CrP.C) have registered the cases for the offence under
Gection - 1¥8 of IPC and laid charge sheet apainst the accused.
Necessary ingredients to attract the provisions of Section - 3 of the
ED Act and Sectien - 51 (b) of e DM Al are lacking in the

complaint / charpe sheet.

i) With the sbove said submissions, the respective learned
counsel soughl o quash the proceedings n the aforesund crimes /
calendar cascs.

6. On the other band, learned Public Prosecutor refernng o
the principle laid down in the State of Maharashtra v. Sayyed
Hassan Sayved Subhan' by the Howble Supreme Cout and
Canesh Pandurang Jadhao v. The State ol Maharashira® and
Anand Ramdhani Chaurasia v. The State of Maharashica' by
the Rombay High Court would submit that police are having power
to register cases under various pravisions ol [PC, COTE Act, ET
Act and DM Act. There is no irrezunlariiy m registering crimes,

seizing material including the vehicles and laving charge sheet

LML AR (N0 s E
L | 6 O M LA
Voamn s Omlane Bom 1557



agairgl respocive seeused i the atoresaid cmnes ¢ calendir cases.
Aceording (o him, the aocused were transpoOITmg,  posscssing
storing, selling and purchasing the banned products vz, whaceo

tambaky © putky [ kKhaimi ¢ zarda S opan masala respeetively,
According 1o him, the accused have o face cither investigation ol
trial nnd privve their innocence, and instead of doing so, they have
filed the prosent erininal petitions under Section - 482 of Cr PO

which cannm he considered ar this slage.

il Wil the above said  submissions, leamed Public

Prosecutor soueht to dismiss the above enminal petibons,

7. In view of the above nival submissions, it 1s appositc fo
extract the relevant provisions of [PC; COTP Act, IS5 Act, 1D
Act and DM Act, which are as under:

RELEVANT PROVISIONS UNDER 1PC

“184. Disobedicnce to order duly promulgated by public
servant ——Whoover, knowing thil, by an order promulgiaid
b o public servant Jawfully empowered Lo proanul gate suc
prder. he is directed e abstinn From e certam acl, or o dake
certan ondor with certrin property i his pussession oo unde
lis aanagsment. disobeys such dirgetion, shall, of such

disobedicace  causes o lends to wause  ohsircction



anmeyiney or inpacy, or riskoal alsiiiction, annusaiee ar
jury, Iegy person Jawfully omployed. be ponishad wih
shmiple i||||;|:'_,wc|,;||;'_-||_;,;_'l_';l Pesr & terme syl may estoind Lo ong
month or with fing which may exzend w s humedzed raposs.
of with histhy and if such dissbedenee cnmes ar iremls o
canse danger Lo haman life, health or sefety, or causes or
rends o cause a rob or alfiay. shall be pumshed wik
imprizonment of either deseription e 3 teem which may
extend o 5% months, or with fine wloch moy extemd 1o one
thowsand mupees, or with both,

Explanation, It is nat necessery thal the ollendea
chogld  intend W produce  harm, o comtemplate  Lus
disobedicnee ms lkely o produce Banm 1515 suflicient tha
he knows of the onler which he disohovs, seal that o
dizobeglicnge produces, or 15 Bkely 1o producee, harm

Mustration An order s promulgaiad by o peblic
servant  lwwlully {_1||||:|-,'|'l.:'.-'|:::'|.,‘:|,| ts |1.-rl:'|l11lIJ_iE:l|.l_" such ondar,
dicecting that a religious progession shall nod piss down 2
cogtam streel, A knowingly disobeys the erder, and thorelyy
cavses danger of mol. A bas committed the olTence delinsl

in this scchon,”

“209, Megligent act likely to spresd infection of disease
danpgerons to life—Whoever unlowfully or necligently
does ay act which is, snd which he knows or has resson 10
believe 1o be, bkely to spread the nfection of any disease
dunperous to Lite, shall he punished with imprisonment ol
either description tor » temn which may extend o six

months, or with fing, of with hoth,”



<270, Malignant act likely 10 spread infection of disepse
dumperous to life— Whnover  mabgnantly clovese e Al
whieh s i ke lee knows o has reason o helieve 1o be
[k bty speeart the ifeennn of any disgse dangerous 1o
e shall he memshed with  unprisonment of - cither
deseripfion o a tens which may extend 10 pwo years, o

wath b o witle otk

ca%1 Disebedience (o gquarantine  role. Whoev
krewanaly deabeys any rule made and promulgated by the

i crnment for putting any vossel inte o stale ol guarantme.

gr o resulatng the rrtereourse ob wessels oo state ol

quarzning with the shore o with other vessels, ar for
eewsfaring the  ipteroourse between plices where ot
infectiogs disease prevails and other places. shall oo
pumshied] wath pusenment ot gither description for 4 Term

which oy extend Lo six months, or with fine, o with both ™

©377 Adulteration of fond or drink intended for sale. —
Whnerer aduizerates uny amicly of food or drigk, sp o= 10
ke such article nosious as food or drnk, intending sl
ek article a5 fond o drink, or knowing it o be biely hat
the srne will be sold as fomd or dronk, shall be punished
with mprsenment of ¢ither description for o term which
oy exdend 1o s monihs, or with fine which extond o

ane housand mipees. or with foth.”

“3171. Sale of noxious food or drink.—Whoever sells.
alfers or exposes for sale, as food or doimk, any aniele which
Las e rendered or has booome noexbous, or s uloa stide
widit tir Boel o drink, knewing or having reazon o believe

shal the same 15 sexious a5 Jeod or drink, ghall be puirished



with naprisonement of eitber descrption fir a term which
iy extend to sixomontls or widl fine which mgy eiiend

o s rpees, o with boih,”

“A28. Cauwsing hurt by means of poison, vle. with intent
Lo commuit an otfence.—Whoower adimisters Woor cioses
Wy be token by any person any poison or any slupefving,
mbiracating or unwhelcsome drug, wr elher thing with mient
fov cause bt toosuch pecson, or with inlent @ commil or (o
facilitane the commmission ol an clfence or knowing 1 he
hkely thit ie will thereby couse b, shall be punished warh
tuprisooenl of either desenplion for o fenm whicle may

extend o len vears, wd shall also be Bable w fine”

330, Act endangering life or persunal safety of others —
Whoever does any act so reshly or neghpently as o
endanger buman lile or the personeb safery of others, sliall e
puizhed with neprsonment of either desenphon for a torm
which may extend e three months, wr wath fine which miay

extend w two bodred and Ty rupess, oc withy o™

Sd. Cheating amd  dishonestly  induwcing  delivery of
properiv,  ‘Whoeever cheais and lh-::rﬁi:;'_-.- cishuonesily imnduces
the person decerved o deliver any properly to any person, or
Lo make, aller or destroy the whole or any part of o valuabic
security, or snything which is signed or sealod, and which is
capable of bomng converted i a valvable scouciy, sbhall be
pranshed with unpeesocrrent of citlcr desciplion lur o e
which maw cxtend te seven vears, and shall also be Tinble w

lioe”



1 ] ErT s LR Tl FRC AT

=11 Acts done by several persons in lurtherance of
caimion Cinleolon,  Wher 8 ofiminal i e dene Ty
sevenl persions in lderance of the common inteahon of
all cach ol stely persainy s liahis for thal el m e ssms

e g 0E 11 weéne dorie v hinalve.”

“311, Punishment for attemptigg to commit offences
punishable  with  imprisonment  for  life or  other
imprisonment. —Whogver attempls o comat an offonce
pshable by this Code with ymprsomment lor lite ar
Hg s fsorment, oo, cause such an offeroe o be committed,
angl o sweh attesepr does any act rowarnds the voinmisson of
the effenee, shall, where me cxpross provision i made by
i Code for the pumshoicnt of such attempt, be punished
willl imprisonment of suy deseription prvided e the
elfenee, lor a term which may cxtend o ane-hall ol 1he
wnpesonment forhife or, s the case may be; one-hall ol the
bongest tenm of impesonment provided for that offence. o

with sucls fineas 5 privvided for the oflence, or with kith.”

RELEVANT PROVISIONS UNDER COTP ACT

“5 Prohibition of advertiscment of cigarcttes and other
tabacen products,— 1) Mo person engapged in, or purported
to be enpaged o the production, supply or distribution of
crEaretses or amy other lehacoy products shall adverise wnd
nir persod having eontred over o mediom shall cansas 1o he
wlvertised cigmettes or any slher Wwhacco products through
that medium: aod noe peesen shall lake part 0 gy

aebverfiseimenl  which  diregtly o mdmectly suppests ol
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pronbes e ase ar consumpin of Sigarelles or gy ofhue
Lehagen protiuca,

129 W persen, for any direct oz adivees pecuniary bénehs,
skl
L) chisplas, cause to disply, or permit of anthonse W display
any achvertisement ol cigarettes we any olher lobaces product;
i
il zell or cause oosell, or permit or aulhborize o scll § film
ur video tape containing wdvertisenent of cigarelles or any
othor tebecen prodoct; of
() dhistribute, cause to distribute, or permit or authonse o
distibute 1@ the public any leatlet, hand-bill oo deciment
which is o which eontiins an advertizement of cigerelles o
any other whacot product; nr
Gl erect, exhibit, O or relain upon or over auy laod,
building, watl, hoardmg, frame, post oF sICUCENRE O PO 11
i any vehicle or shall display in any manner whatsoever in
any place wny advertisement o cigareties or any il
Lobaeed product:

Provided that this sube-scction shull noet apply i
pelation Lo
ia) an advertisement of dpareites or any other wobacee
product inor on 4 package conteining cigarettes or eny ollier
Lobacc product;
{5y advertisement of cigaretics ar any olher tobaceo praduc
which 15 displuyed at the entrance or inside o warehouse o g
shop where eimarelles and aoy other lobacce products ure
affered lor distribution or sale.

{41 Mo person, shall, vmler g contract or olherwise promisle
A apres o promers the use or consumption ol
b ciparettes or any olher whagoo product: or

(1) any trade mack or brend name of cigareties or any arther
tobacen product i exchange for o spogsorship, @il pize or
seholarship given or ngreed to be piven by another person.™

23y, Punishupent for failure to give specificd warning and
nicotine and (ar contents.-



CLEP Sy peersi s prodoogs or mimfhetures copaneltes so
IR L T S B |'|-,u,|||-_'i~:1 whipeh e vt contam, enker en by
packiee o on g Lobel, the spegified  warmmng aml e
rrecime mgl Lar vonterts, skl o the eise of fisst comacton
b smishable with tmpriscnment e o term which maas
extenel 1o twe vears, or with e which may exrend m live
thougad rupees, ur owith hath, and far the secomd  or
subscgquent conyichon. with imprisonuent b a tem which
iy extend 1o five years and with ne which may extend o

e froeusand FL s

L20 Ay perane wha sells e distribules ciparetles oo wobaceo
procucts which de aet contam either oo the pockage or on
il Label, the speceticd warmmng and  the nicolane wad L
conmteinte hall wn the cascoaf frst simvielion be puniziable
witl impeisonment tor o enm, which may extend 0 one
v, ol with i which mavextend 1o one thousaml ropees,
el woth botiy, ol Lo the secomid or subscijuent comviction.
with mnpriseninent Tor a tenn whach mayv extend te bwa years
il witks Ning which ey extend to three thonsund ropees.”

=7, Hestrictinons on trade  and  commerce  in, o oancd

production. supply and  distribution of cigarcites  and
nther tibacceo producks.-

P11 Mo persen shall, diceetly or indivectly, produce, supply or
digtrigne 0 cigarettes o any athor whacen products unless
Cvily packaee of ciparettes or any other tohacen produets
produced. supplicd or distributed by him boears thereon, or en
ite feeleod soch specified warning inclodims a pictorial warning

s snae b prescribial,

{20 Mo pocson shall carmy an tnade or commerce i cigareiles

ap any other o rvdsEcos |'I.-|'II'|III.!r:"-i niess  ovary |‘.-El-i.':{i1j._‘_'l.‘- i



clanremes of any ether lthaceo products sold. supphed er
distribuied by B bears theaeen, ar encs label| the speerlad
WHETHTIL,

{33 No person shall imporl cogarstice or dny other tolaccn
prowliucds  for lisimhutions or supply lor a0 valealle
consideration o Tor sale m Indie unless evary packasc of
cigarcrtes ar any other ohaceo products =0 impocted by him

bears therenn, o on s libel, the specilis] warming

(4 The spee:lied warning shall appear on mil less than one
el the larpesl panels of the packags o which cigandties or
ary  odher  lobuceo  pmoducts have  been pucked  fur
distribution, sale or supply tor o valuable considermion,

(51 Ma person shall, directly orindirectty, produoce, supply or
distribiare clgarcrtes or any other whacco prodocts unless
evely package of cigarettes or any ather lobaceo products
prodduced, supplied or distribared by lom o indicates herem,
oron its lubel, the nicotine and tar contents on each cigaretle
or a5 the vase may be on other tobaece products along with
the maximmum permissible limits thereots Provided that the
meating and lar comtenls shall not exeeod the maximum
permissible guantity thereof as may be prescrbed by rules

ade wnder this Ace”™

RELEVANT PROVISIONS UNDER F.5.5. Aci:

“58, Penalty for contraventions for which no specific
penalty is provided.-Whoever conlrovends any provisions
i this At or the mles or repalotions mede thercander, for

e contravention of which no penoslty has been sepacarncly



praided o s hapter, sTucl B lable teon penaliy which

ey ex et o Lt he rupess,”™

U Punishnwent  For o wnsste fond-Ann person whe,
waether by ol or by any othet person an his behal L
maridactnres for sale prostoves o selis or disiribates or
it any groele ol fwel Jor uman eonsemphion which
uisute, shall he pumshable.-
iy whers soch Mrhure v contravention doos st pesull an
iy, weth smprsimment e o wrm o which mas extend
aix menths and afsoowih Gre which sy cxtend moone Iakh
FLpeoEs
(it whore such Eaflare or comiraventon resulls O on-
prievous nfury, wdith o priseoment for g tenm which iy
extened o one yegr and alsoowith hine which may elend to
Lheroe fakh rupess,

(i) where such Gilure oo conligvention results inow prievous
inziry. with imprsonment o wem which may cxtend L
six years and alse with e which may extend o five lakh
FUJREs,

(% where such fadure or contravenBion resulls madeatis will
imprisanient for g werm which shall not he less thin seven
veiars bul which oy extend to imprisonment for lite amd
alsor wath fie which shall ot be less than ten laklh rupees.™

RELEVANT PROVISION UNDER E.D. ACT:

"3 Pemalty. Ary persnn disobeying any regolation ar arder
made under this Acl slall be deemed to Rave committed an
effonce pumshable onder seetions PER ol The Indian Penal

Clod o el i al | 8GE



RELEVANT PROVISION UNDER DM, ACT:

“A1. Punishument for sbslroction, ¢c -
U1 Whionewsn, wirhout seasonahle  canse 1y Whasever,

willwut redsonable caise "

fu) obisloacts  any offiver or omployee of he Central
Ciovvermment or the Siate CGoverment, o o person autharised
Ly the Matiooal Authorsty or Stete Aothonly o Distrct
Aatbority i the discharee o s Tunciicos uader this At or

{hl refuses wocomply with oy dwcction given by ar an
hebalt of the Central Govemment or the Stale Govenumesnt
or the Natwonal Executive Committes or the State Execulive
Commattee or the Thstret Autherity under this Act, shall on
conviction he punislishle with imprdgonnent for o leno
wehich may extend booene wea o with fine, or weth hoth, and
il suehy obstroetion or refwsal o comply with dieections
resulls in loss of fives or impunent danger thereof, shall on
comviction he punishable with imprisonment for a term
which may eetend to wo venrs, notes on clauses Clavses 51
0 3R (Secs 51w 38) seeks o lay down what will consbiule
an offenee w terms ol vhstroction of te Fonctions under the
Act, false claim Fer et misapproprintion of rehiel malerial
e funds, Tssoanes of [alse woarniie, falure of an officer to
peelonm the dury imposed on lim onder the Aot wathout due
permis=iem or luwful  excose, o his  connivanee
contraveneion of the provisions ol the Act The clavscs nisa
provviche fon penaltics for these allTences "

& The fis involved in the present petitions is no more res
intesra. A learned Single Tudge of the High Court of Judicature at
Hyderabad fur the State of Telangana and the State of Andhra
Pradesh in Chidurala Shyvamsubder v. State of Telangana® had
an oecasion to deal with the issues involved in the present eriminal

pelitions.  Afler referring t various provisions of 1PC, FSS Act,

1 s [
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COVTT At and also tie principle faid down by the Apex Courl and
other High Courts 1 several judsments. the learmed Single Judge
had framed the ssacs, which are as under:

=1y Whether the respondents Sub-luspostar of Police. @ conapetinl
e dnvestiate inte the olTence punishable ander Scetoms 54 and

| et FEE AT

M Whether the petittaners o all the petitions aee found connmtting
any ol wath mabicious inteation, with knowledze and reasan to
Febiewe thal such act Tikely fo gpresd thie pilochion ol miy discase
dangeraus o Hfe? And whether the petioners selling or ollering oo
erposlng for sale as food e diinky asy artiele which Tas been
repdered or has hecome noxious or 18 inoa statcounhie e fowd or
deink or ressen o believe thot the same i naxious-as fond or drink?
I s, arc thoy hable o he proceeded for the oftence punishable

g el Soctions PE0 and 273 P

9. Adter un elaborate discossion and on conswderation of
sarious aspects, the learned Single Judee has held that the police
cannot take cognizance of the offence, to investigate intw and [ile
charge sheet against the accused therem foe the olfence punishable
under Sections - 34 and 59 (1) of FS5 Act, as they were not
empowered urder the said Act o launch the prosceation, but only
Food Safety (Mbcer appointed by the Governmemt alone is

compelenl W launch prosecution for those two aftences. Wilh the
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sared  findings,  the  learmmed  Single Judse  has  quashed  the
proceedings where the offences are under Sections - 34 and 3% of

F55 Act imitisted by the police,

[0, In the very same judament, the learned Single Judge
further held that chewing wbaceo and khaini are not the " food’
within the definition ol Scecoon - 3(j) of the 55 Act and the
manulacture; sale or exposing for sale ol whacco elc., 15 povemsad
by the provisions o COTE Act, bur pot by FSS Act and so also the
provisions of IPC. The respondents - police are incompetent to
tivestizgate the offence punishable under Sections - 34 and 39 (1) of
the FS5 Act and allepatinons in the charge sheet coupled with the
statements do ool disclose the commission of the offence
punishable under Scetion - 273 ol PC since transportation of
noxious food is not included under Section - 273 of IPC, The act
dome by the accused therein ie., transportation o khaini and
chewing lobacco thoupgh dangerous to human lile, 1t would not
spread or infeet or cause any disease on aceount of transportation
and iF those products are consumed by human being, it would

cerainly cause damage o the health.  Therelore, Lransportation of



khaint or chewing lobases by itsel 18 nolan offence under Section
S270 ol 1P Pan Masala is nota tnhaceo peoduet to full within the

pirvies of COTP Act. Theretore, Lhe prowasions of the COTP Acl

viokiion of Sections - 7 (1) (2 (3] (5) and Section - 20 of CCYLEP
Act s an illegahily.  The fearned Single Judge furither held thal
repistralion of cases for the offence under Section - 20 (2) read
with 7 2y-of COTP Act is illegal.  With the said findings. the
learncd Single Judoe has quashed the crimes and calendar cases i

Ll sand pedgnient.

L1 Io Sri Jaganath Enterprises Fluru Yasadhi Tripati
Rao v. The State of Andhra Pradesh”, a learied Single Judpe of
the High Court of Andhra Pradesh al Aamaravte had alse an
pecasion o deal with the said issue.  Aller referring o the
comtentions Gf the respeclive partics therein, various provisions of
IPC. FSS Acl COTP Act and relying on the principl: laid down m

Anand Ramdhani Chaurasia’, Joseph Kurian v, State of




kerala”, Savyed Hassan Savyed Subhan® Mis, Pepsico India
Holdings (Pvt) Ltd., v. State of UL, Sanjay Anjav Stores v,
LUinion of India”®, Boop Singh yagi v. State”, State of Harvana
v. Bhajan Lal' and Chidurala Shyamsubder®, the learned Single
Jwelire has guashad the FIRs S Calendar Cases. The learnad Single
Tadge refertmg 1o the Law Taid down in Chidorala .“jh;;;im:-;l.:.l:u'Jrzlr4

5"

held that despite the swid aothortative pronouncement of law,
states quo contmnoes. The sand qudgment sttaned Bnabiey. Fyen

then, the police are registering cases against accuscd on the very

same allegations for the very same oflences

i} Beferring to the provisions of Sections - 133, |85,
269270, 271, 272 273, 284, 335, 333 of 1PC, the learned Judpe
in 5ri Jaganath l-'.nterprism;':' held that the oflcnees registercd
under the said Sections are not maininablie. 1t lurther held that
the provisions ol the COTF Act can only be pressed into service in
the limited cireumstances only where there is vielation of Sections

-4 5 6, 7and 10 of the COTP Acl. By referning to the principle

P 5 T
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Lt o By the Agex Couart m Bhagan Lal and Mds, Pepsico
. N T a-

India Holdings (Pve) Led.', the fcamoed Sogpie Jodae has guashed

the proceadings i various crimes £ calendar cises.

12 Another leamed Single Judge of the High Coun of
Andbre Pradesh ar Amaravatt in V. Nageswara Bao v, State of
Andhra Pradesh' had also an occasion to deal with the smd ssue

aid  agreed  wath the prnmaple lad  dewn  in Chidurala

Shyamsubd e,

13, In Sayved Hassan Savved Subhan', the Apex Courl
while dealing with legality of the order passed by the Bombay
High Court in a batch of crimimal writ petitions and  criminal
applications, which were liled challenging e regisiration of FIRs
far the offences under Sections - 188, 272, 273 and 328 ol 1PC and
mections - 2 and 30 of the FS5 Al where there 15 an allegation of
lranspurtaiion and sale of Cutka £ Pan Masala ete., held that the
Judgment of Bombay 1ligh Court 15 conlrary o the provisions of
the Act and Llaw laad down hy 11, With the said finding, the Apex

Courl remitted the matter to the Bombay Ligh Courl for fresh

A Snipreme § A8 148



consideration on the ssue that whether the aloresand olfences are
made out i the RS, wheeh are subpect matter of the cases pending

belore the Bombay High Court.

14 In view of the authoritative pronouncement ol law in the
atoresaid judements, as discussed above, coming to the facts of the
cases on hand, the allegations against the accused o respective
cases are (ransportation, possession, storage. sale and purchase of
Banned produels iz, tobaceon S lambake £ putka £ khaim £ ozada f
pan masala ete,, respectively.  [n Chidurala Shyamsubder?, the
leamed Single observed thal transportation of chewing obacco or
khaini or pan masala do not constiiute an ollence pumishable under
Section - 270 of [PC and that manufacturing of pan masala is no
included in Section - 273 ol 1PC and, therefore, the same 15 not an
oflence since 1t s not a noxious lood.  The learned Single Judpe
has turther observed in the sand judgment sshich 1s as under:

“onThe act done by the petitioners e
transportation o khaim and chewing tobacco
though dangerous o human ffe, it would pot
spread  or intood or caese any disaase on

socount of tronsportation and iF those prodocts



abv cotismnel by honias hemzs i wonhd
certaendy cause  damage too the  hwealil
Thereloee, transportatien of khaini ar chewing
whaccy 15 not by ttself i not s offence under
Sectiont - 370 o TRC and 0 owould Fall within

Secton I ol 11T

Section - 272 of IPC makes punishable an oflence by a

persca, who adulterates any article of lood or drink, Theretore, the
said section would only come e play if food or drink s
adulterated,  There 15 no defimbon of *adulteration in 1P, The
defimiion ol “udulterant” 13 found i the provisicns of the B Act,
Section - 3 (1) {u) ol the F55 Act deals with "adulterant” which
means a4 material which could make the “food”™ unsafe or sub

standard or mis-branded: According Lo Section - 272 of PC, 1 a
materzal s used o make the food unsafosub-stundard or rmis-
brunded, then onby the affence would be attracted,  Whereas, a5
discussed supra, the allegation i the present hatch of cases 15 wilh
regard 1 trensportation, possession, storage, sale and purchase of
bamed products =, tebacco ¢ tambaku £ potka ( khwns / osueda
pan masala e, sespectively,  Therefore, nocording 1o this Court,

the said atleoarion docs not fall within the ambil of Section - 272 o



IPC. Theeelore, agree with the principle Tund down by e leaned
Sinele Judees of the High Court of Andhra Pradesh i Chidurala
- 4 g , g i

Shyvamsubder™, Sri Jaganarth Enterprises” and V. Nageswara

"
Raws .

16, In Juseph Kuria u"1 the Ton'hle Supreme Coort held
that for Section - 272 [PC o be attracted, the [ollowing should be
present. {11 Tha the anticle invelved was food and drink meant o
be conswned by Live persons; (2) that the acceused adulterated it and
the adulteration rendered 1l noxious as a “food or dink’; (3) that
the accused knew ar the time of aduheration that he would sell the
article as food or drink and know that such article cannct be sold as
tood or drink.  The Hon'ble Supreme Court clearly held that Lhe
offence is completed on the introduction of the adulterant.
“Adulterant’ would mean that a matenal which 15 mixed to make
the *lood” unsale or drink unsafc.  In the present case on hand,
tobaceo 1s not a lood or drink and what is stated to be mixed in it is
ol clearly established by any cogent material as an “adulterant” lor

the offence under Section - 272 [PC 1o be pressed imto service.



| 7, As tar as Sectinn - 228 of 1PC 13 conecerned. n the same
Judement it way held as follows:

e "

L Lo onider e proessee sflonce woder Section 228 the prosecidicn is
regquteed Lo proee Wl e subeslanue D Qucstion wils & (i, o iy
dupcfyiny, toxicating or unwhnlesome drog ete, hat e acoused
acdmimadered the o substance @ the complainant or caused  the
complazmant o teke gtch substunce, that he did siowith intent Lo
vatig huet or Koo il tocbe Dieely 189 thal be wonld thenehy caose
o, ar weeh the mbesintion e cormmit o facthtaie the commission of
pty atfevee Irops theretore, essontinl for the prosecutan ta prove
thar the pevesed was dicgetly responsible for sdmimstciing poisen

cte e gatising it 2o e dnkaen by aov person, throtgh another, .

Tohaceo does non 112 into this definition,

I8 Section - 275 of IPC deals with sale of a noxious food or
drink, and as per which, whoever sells, or offers er exposes Lor
sale; as Tood or dink, any arncle which bas been rendered or has
become noxious, or 15 in g state unfil for food or drink, knowing or
huving reason o bebeve that the samie is noxious as food or drink,
shall be punished with imprisonment specified therein. Therelore,
ifa person oflers Tor sule o “lood or drink™ any anicle which has
becume oexious or s 1 wstate of unfit for “tood or drink™, Thus,

the said sectom would apple. when an article wlhich bhas becorne



noxieus o swhich has been tendered noxious  IF also apphes (o
food or drnk only, Az held in Sri Jaganath Enterprises’. the
word ‘poxious’ i3 ot defined in IPC or in FS5 Act.  As per the
dictionary meaning, the word “noxious” is harmlul, deleterious,
injurinus, poisonous etc. As stated above, the allegation in the
enfire baich of present criminal petitions is with regand Lo
transpartation, possession, storage, sale and purchuge of banned
products vz, tobaceo ¢ tambaku /o gotka ¢ khainl £ ozarda £ pan
masala ot respectively.  Therefore, according w this Cour, the
contenis of the complaintcharge sheet lacks the ingredients of

Section - 273 of IPCL

19, As fr as section - 188 1PC is concerned | as per the
seltled law on the subject, before an accused 18 charged, there must
be: an order duly promulgated by the public servant: the public
servant musl have the lawful authorily to promulgale the order; the
person flouting the same should have knowledge about the order
directing him to abstain from the act he most disobey e said
arder with the knowledee; and such disobedience of the duly

promalgated order should cause a danger to the human life cle. [n



Koop Singh Tvagi’ o Division Bench of Allahabad Eligh Court
neld that meht o promuteate the ecdinance'ocder 1% also an PRELIC
which is being rsed. because under the PSS Acl L
Commissioner of Food Satety alone has the autharity 10 pass the
arders only if the article of “food” Can causcs danger or is injurious

1o hesaltl.

I I NUT. Rama Rao v, The State of AP. rep. by Publie
Praseentor'™ while dealing with the offences under Sections - [85
apd 283 ol 1PC, the learned Single Judge of the combined High
Coutt of Andhra Pradesh held as under:

=51 Ewven il the allegation that the petilioner
condueted  public meetings  at three  woad
junctons comtrary @ the permission accorded
for conducting of o public meeting only al vne
spectbicd place s true, such & dirceiion under
Section 30 of the Police Act, 1861 could have
hewn given only by the Superintendent or the
Assistant Supenintendent  of Peliee of the
Dstriet baet pon by any of their subondinates. If
wuch o permission is granted under Section 30
al the Palice Act. 1861 and is violated, Section
195 (1} fa) of Code of Crimingl Procedurc

P rrammral Perition M3 128 ol 000 decidsl i 110 2005



mraicdtes that the coniplaint i thas cepand has
t b mnacle by the publie servamt concerned or
s other person o whom such a2 public
servanl  is  adonnistratively  subordisae  to
enable any Cett 1o take copnmanee ol an
olferee under Secoen TER of Code of Cominal
Procedure, Tnthe present case, the charge sheet
wits Tled Ty the Sub Inspector of Police, who
conld ot have been the suthority oo grant
pernnssien for the  public meeting o
thercfare, the  complaintcharge. shesl 3 on
vickation of the mandatory provision of Section

s Lia of Code of Criminal Proceduare.,

f1 That apart, (he oflence alleged o have been
conimitted under Section 283 of the Indian
Penal Code by the petittoners and others s
abviously  in conssguence o the  alleged
afferce wunder Section 18R of Indian Penal
Conde amed is ool an mdependent of the same,
wen otherwise, the conduct of public mesting
al theee oad junctions or ohstruction 1o the
raffic could not have been considercd as
causing any danger or injuey © any person. In
sor Far as the obstruction in any public way is
concerned. which can alse be covered by
Soction 2E2 ol the [mlian Penal Code, the

charme shest ciles only one witness o sprak



ahanal the Trallse pn cased e e mad show
But, when the conduet of the public meeling a
[east ot ames placst o buen pernnified and o the
patheriny o that rulalic meeting resiilted in
Ay nconvemcnes by wav of obstueling the
teattic, the same cannit be considered to be
with necessary guilty wens rea 1o consirge the
existence of an offence punishable ander Indan
Penal Code, Lingler the circumsianoss, none of
the offences alicoed can be said o have any
easonable  basis  and e ouy wview, e
comnplamticharge sheet bemg in violation of
sectiomn 195 (11 4a) of Code of Crimunal

Priocedure, has w fail

T As the comnplaint has foles] dee o s
apsustainabilicy,  the  proceedings o ther
cofirety have to fail, though the 1% accused
ilong approgchad s Coard By way o This

Cromnmal Petiion,”

2. In Theta Chandra Sekhar v. The State of Andhra
Pradesh, through S0, P.5. Elure Roeral, West Godavari
District", wherein by relving o various judgments including N,
Rama Rao'™ and also the auidelines lad down by the Apex Couart
in Bhajan I.al"™ more paricularty, surdeline Nob, which says that

U rnmasal Perom Bec AR of 000 ghiesded o Y6010 20



where there s un espress legal bar engrafted i any ol the
[HOVISIONS of the Cade or the concerned Act (under which a
crimnal proceeding s mstiruted]) o the mstitution and continuanc
of the procecdings and/or where Usere is u specific provision in the
Code or the concerned Act, providing elficacious remody 1o
redress the prievance of the party, it was held that the proceedings
in the said C.0, were quashed by exercising power under Section -
497 ol CEPC. 1L was alsu further held that the proceedings shall
not he continued due o technical defect of oblaming  prios
permission under Section - 155 (2) of CeP.C. and taking
eognizance on the complaing [led by VRO and it 1w against the

purport of Section - 195 (11a) ol Crate:

E Vide Motification NoSOLFSS-172020,  daled
06012020,  the Commissioner of Uood safery, Telangana
Digectorate of Institute of Preventive Medicing, Public llealth Labs
and Food (1lealth)  Admimstration, Narzyanguda, Hvderabad,
restricted the manufacture, storage, distribution, rransporiation and
sale of gutka / pan masala, which contuins tobacco and micotine, as

ingredients and chewing obaceo products, like chap robacee. pure



i N S R AT T

Lobacee, Khami, kkarea, scented 1obacen  fimonred Jobuces or
whatever mame logally it s calied packed 1o sachets ¢+ pouches ¢
packape m e entire Stage of Telungaa under TS5 At 20060, 1L
5 for one vear,  Vide Notification N SUTSS- 17202 E, dated
06012021, the same was extended for one more year, As per the
infirmation Turnished  and  nstructions . eceived,  several  wril
petitions were (iled challenging the sad Notifications before this
Court as well as the HonMle Supreme Court, A Division Beneh of
this Courl declined © entertain some wril pelitions o the ground
that the Han'ble Supreme Court sewzed of the said ssue 1L s also
relévait 1o note that the Hoenble Supreme Court remanded back
the matter o this Court,  Theretore: such a wolification can anly be
issued for emergency siluations ancd for prohibiting the distribution
and sale of any article ol a food cannot he lost sight of. Therefore,
in view of the law lad down in the above judoments including the
judements  in Chidurala  Shyamsubder’  Sri Juganath
Enterprises” and ¥, Nageswara Ruo''. According o this Court.
Section - RS of TPC will not attract o e allegations leveled

against the petitioners herem i thes bateh of criminal petitions,



230 As Lar s Seeton - 328 01T T 18 concerned, 1L ddeals sith
causing lwrt by means ol poison, ete. with intent 1o conmit an
olfence.  As per the szid provision, whoever administers o or
causes o be taken by any person any polsen or any stupefyving,
intoxicating or unwholesome drop, or other thing with inlent W
cause hurt Wosuch person, or with intent to comnut or 1o facililate
Lhe commussion ot an atfence or Knowing 11 o be hikely that he will
thereby cause Lt shall be punshed with imprisimment of either
d&st['ip’.iuu lor g term which may extend o ten vears, and shall also
be liable to fine. Therctore, there shoeld be admistering poison,
intoxicating cle., with intent to cause hurt W such person or with
intent to comimil or 0 [acihtae the commission of an offence or
knowing it 1o be likelv that he will therchy cause hurt,  As stared
above, the allepations in the entire hatch of eriminal petitions are
lacking. Theretore, according to this Court, the contents of the
complainis £ charge sheets lacks the ingredients of Scction - 328 of

1P,



24, Ag fur as Section - 536 of [PC s concered, (o dealsowith
an acl cntlangermyg hile or personal safety ol othors, and as per
which, whoever docs any act so rashly or negligently as o
endantper fuman life or the persomil safoly of athers, shall he
pumshed witl imprisonment of either description o a teon which
may exrend m three months. or with [oe which may extend o Two
hundred and fifty rupees, or with both o the complans @ charge
shieets, there is mo such allegation of rash amd negligent act which
eodangers human Tife or personul satety ol others,  Therelos,
aecording b tus Court, e contents of the complamts © charge

cheets lacks the igredients of Section - 336 of 1PC.

23, As tur as Section - 4200l [PC is concerned, it deals with
Cheating and dishonestly inducing delivery ol praperty. | here s
no such inducernent either at the inceplion or al a later stage. | hus,
the contents of complaints / charge sheet lack the mgredients of

Scclion - 420 of 1PC,

Yo, As far as Section - 269 of 1PC s concerned, 1t deals with

neglizent aot likely o spread inlection of disease danpgerous to life,



and as per which, whocver unlaow fully or nechigently does any ac
which s, and which he knows or his reason to believe to be, likely
o spread the mfection of any discuse dangerows o lite, shall be
punished with imprisunment ol cither description for 4 term which
may extend o six months, or with ine, or with baoth, But, 2
perisal of the contents of complaints | charpe sheets in the present
batch of cases, such ingredients are lacking and, therelore, Section

- 269 of [PC does nol anse m the present bateh ol cases.

27, In view ol the above sand discussion, according 1o this
Coount, transportation, possession, storage, sale and purchase of
tohacco products are not tatally banned in the State ol Telangana
and alsv in the Country.  Therelong, il cannot be said that Seclions -
209, 2700, 271, 272 and 273, 328 336 and 420 of IPC are sliracted

to the cases in this batch.

28, As far as the offences under FS58 Act s concemed, as
already discussed abave, in Chidurala Shyamsubder®, the leamned
Single Judge following the gudehnes kud down by the Hon'hlc

Supreme Courl in Bhajan Lal™ held that the police are



iceaetent 1o Like coenivance of the offénces pumshiable under
Sections - 54 amd §9 {1 of the FSS Act, investigaumg inte the
affences alonge with other olffences under the provisions of the [1'L
Trowas further held ther filing charege sheet 15 & grave (Hegabity as
the Food Salety Officer alone 1§ competent o investigare and L
file charge sheet following the Rules lad down under Sections - 4|
and 42 ol I'SS Act. In the present gasc, the police have regisiered
the crime lor the offences under Sections - 1R8, 270 and 2735 of
TPC. Therelore, in the present bateh of cases, ententaining the
complaints  {iling the charge sheets by the police is contrury o the

principle laid down in Chidurala Shyamsubder”,

20, With regard 1o the offences under COTE Act 1t s
relevant to mention the objects and the reasons of the sad Act
Wsell clearly state that the act is meant to prolubit the advertisement
of, and to provide for the regulation of trade and commerce in, and
production, supply and distribution of, cigarctles and vlhe lehaceo
products und [or matters connected therewith or ineidental therete.
A reading of the said objects of the sad Act would reveal that a

total ban ol whates products was oot envisaged by the suid Act



o

The Parliwment merely  leh b oexpedient e controd  the
advertisement and sale of tebaceo products. As noted carler 1n the
order, Section - 3 (py of the COTF Act and the schedule therem
deline wbacco products. Pan masala, gutkba and chewing wbacon
are wcluded o the definition of tobacco products. Section - 5 of
the COTP Act deals with prohibition of advertisement of clgarctte
and nther tobaceo products anly, Mo person, who 1s engsaged in the
production, supply or distribution ol cigaretes or other products
shall sdvertise the same. Similarly. po person having the control
over a medivim can adverise cigarctres or tobaceo products, and no

person shall be a pact of any advertisement,

30, Secnion - 7 of the COTE Act deals with the imposition
of restriction on the sale, trade, commerce of tohacco products
unless every package of cigarette or wobacco product contains a
specified warning (potorial or otherwise). Section - 4 of the COTLP
Act, bans smoking in public places. In addition, Sechion - 6 of the
COTP Act, prolubits the sale of cigareties or other hacco
prowducts o o person who 15 under the age of 18 vears are in an arca

within 100 vards ol uny educational nstitunon.



WXy ol e COTP Act foor better appréciation of the cose and 1
decide the ssue i question, and the same isas anddr:

M. Pumishment for failure o give specificd
woarpine andd nicotine wmd Gar contoents -

1

oAy porsor whoosells or distributes cnareltes or
lbacon products. which doonot contaie aither on the
puackage ar on their lshel, the specified warmng o
the eating dnd tae contents shall o the caze of first
comvichion he punishabic wath. smpmsonment ko J
lerm, which may extend to one yewr, or wilh hue
which ey extend e one thousand rupoes. o7 will
hoth amul, for the second of subsequen! cunvichion,
with imprisanment Ror octermy which may extend Lo
Fweowears angd with fing which may exrend a threw

srusand ruipsees.”™

33 Thux, Sccoon - 2000l COTR Act deals wath pumstiment
lor Latlure 1o pive specified warmng and nicoting and Lar contents,
Bur, in the complaints / ¢harpe sheets, there is no allegation against
the petitioners thal Lhey were carrving on trade or commerge in
contraband or any other whaceo products withouwt label and
specilied warming on the suid products,  Tnoview of the sume, the
cantents ol the complains ¢ charge sheets lack the imgredients of

Section - 2002 of the COTPR Act, Fven, there 15 no allegation that



I-h

the: sesred products do oot contun labels with sratstory warning.
Thus, regstering the crunes lor the said olfence agaist the
pelitioners 15 oot only contrary o Section - 20 (2} of COTP A,
but also  contrary e the principle Iai] down in Chidurala
Shyvamsubder’. In view of the same, the offence under Secton -
20 () of COTP Act s also hable o be quashed against Lhe
petitioners, 1 once apain retlerale that 1 agree with the principle
faid down hy the learned Single Judges of the lligh Courr of
Andhra Pradesh in Chidurala Shyamsubder®, Sri Jaganath

Enterprises” and V. Nageswara Rao'',

34, For the forcpoing discossion and the authoritanive
principle of law, Criminal Pelition Mos, 2768, 3870 6, 4077,
4098, 4009, 4100, 4102, 4141, 4151, 4157, ALRZ, 4187, 4247,
4249, 4251, 4258, 4262, 4277, 4405, 4415, 4542, 4] 5, And,
oK1, 4727, 4773 and 4825 of 2021 are allowed quashing the
proceedings against the pelittoners therein in the respective crimes

mentioned therein, Since the procecdings o the aloresand Crominal

Petiions  are quasbed against the respective pelitioners,  the

respechive Slaton House (Hcers /7 Investigating (Mfcers are



herehy difected 1o retum the seized properly fvenicles on proper
sdent emion and  vertfeation,  of pwnershin  onder  due

acknowledmmant
3, 155, 162 &

»

Lurther. Criminal Petition Mos, 152, 15

1498 3500, 3509, 3514, 4070, 4110, 4119, d14l

S

33

3826 of 2020
A1T8, 4194, 4216, 4230, 4361, 4612, 4622 and 4632 of 202 anc
sllowed guashing the proceedings against the petitioners

(s
respective Calendar Cases mentoned therein. Smnce

thegein m
the procecdings are quashed, the respective petitioners are at

liherty 1o file approprinte  applications betore the concerned
Magistrate Tor retum ol the seized propery i wehicle and Lhe

Magistrate shall consiler the same in accordance with law.

Axoaoseguel, miscellancous petilions, i any, pending in all

the Criminal Petitions shall stand ¢hosed.

KT AKSHMAN, J

o5 ULy, 2021

Naobe: LK copy o e kel
Ty Mpr



HON'BLE SRIJUSTICE K. LAKSTIMAN

CRIMINAL PETITION Nos.5619, 5638, 6421 OF 2020;
3314, 6926, 7361, 7391, 7455, 7543, 7873, 7885, 8116,
£461, 8716, 8998, 0020, 9044, 9053, 9065, 9068, 9071,
9072, 9073, 9077, 9079, 9095, 9098, 9099, 9101, 9105,
9107, 9112, 9116, 9121, 9124, 9143, 9153, 9168, 9205,
0226, 9252, 9256, 9264, 9266, 9294, 9298, 9339, 9341,
9343, 9368, 9461, 9469, 9489, 9518, 9534, 9569, 9583,
9587, 0599, 0629, 9651, 9655, 9753, 9759, 9764, 9788,
9793, 9864, 10195, 10311 & 10314 OF 2021 AND 308,
469, 471, 537, 559, 574, 598, 606, 615, 627, 759, 776,
777. 783, 788, 947, 1131, 1141, 1192, 1205, 1206, 1369,
1472, 1606, 1751, 1756, 1772, 1853, 1854, 1863, 1934,
1944, 2004, 2042, 2047, 2050, 2154, 2376, 2432, 2433,
2459, 2635, 2640, 2733, 2768, 2822, 2823, 2981, 3040,
3093, 3094, 3110, 3233, 3290, 3297, 3362, 3373, 3378,
3386, 3543, 3673, 3758, 3769, 3824, 4055, 4087, 4103,
4104, 4154, 4159, 4209, 4307, 4322, 4323 & 4586 OF

2022

COMMON ORDER:

Al these Criminal Petitions are filed by the respective
petitioners under Section - 482 of Lhe Code ol the Crmbal

Procedure, 1973, o quash the proceedings in e respective



[

s Culendar CosesdSessions Cases registersd Tor the offences
under Sectons - | RS, 68, 270,272 273, 328, 3136 & 42) read wath
34 140,311 of HMC: Sectioms:- 3 [md, 20002, 21 (1), 21 12, 22,7
(3 and T (31 ol the Cogrettes and Other Tobacco Products
(Prohibition of  Adverisement and  Regulation of Trade and
Commerce, Production, Supply and Distribution} Act, 20005 {(for
shiorl SCOTE Aty and Sections - 58 and 59 {1} of the L'ood Safety
and Standards Act, 2006 {[ur shore “FSS Act).

2, The nature of allegations in all these offences relate o
trapsporation, sale, possession, manufaclure. storage, e, of
lohacco products including khami, zarda, pan masala and other
such allegedly harmiiul and banned products.

3. Heard learned counsel lor the respective parties and
learned Public Prosecutor appearing on behall of the respondents —

state, and perused the record.

4. Perusal ol the record would reveal that the ds involved 1o
thiz batch of cases hod already deadt wath by this Court extensively
vide commuon arder dated 05072021 an Crl.P. Noo 132 ol 2020 and

batch which was reported as Mohd, Jameel Ahmed v. State of



‘Telangana'. 1his Couwrt in the said case by relving on vasious
degisions ul the Supreme Court explamed and mterpreted (e
relevant provisions with which the Petitioners hercin are charged,

5 With regard 10 offences wnder Sections - 538 and 59 (1) of
the I'SS Act, 2006 o was beld by this Court that police cannnt
tbate prosecution and investigate the offences under the FSS Act,
2006, The poweer to imitiate prosccution is conferred only on the
Food Sofery Officers appointed under the I'SS Act, 2006, Further,
thas Court beld that “tobaceo” does not fall within the definiton of
Sood” under the FSS Act, 2006, Thorcfore, the Petitioners herewn
cannot be charped for offences under Sections - 58 and 39 (1) ol the
'S5 Act. 2006,

. Further, in relation to the offences under Seetions - 158,
269, 270, 272, 273, 328, 336 & 420) read with 34, 149, 511 of the
TPC, this Court 2ave detailed findings as to how the said provisions
do not atract merely because lobacen products were being sold,
trunsported, possessed, ele, This Court relyving on the decisons of

the Apex Court held that only the COTP Act, 2003 will apply n

relatien o olTences relaling (o sale, manulacture and distribution of

R IR



e products, Therelore, in light of ths Cowt's dectsion n
Maohd. Jameel Ahmed (Supea), the affences alleges under the TIPC
are nol magle outagainst e Pentinners herein.

In relation to oflences under Sections - 20(2), 743 ) and ¥
(5] this count i Mohd. Jameel Ahmed {(Supra) had held as
followy:

29, With regurd W the wlTences under COTP Act, il s
relevant o mention the objects and the reasons of the
sael Aot el clearly state that the aet 1% meant Lo
prohibit the advertisement of, -and to prowide Tor the
regulation ol trade and commerce in, and production,
supply und distribution of, cigarettes and other Wobaceo
products and  for matters connected  thegewith or
incidental thereto, A reading of the said objects of the
suid Act would reveal that o towal ban of obacco
products was not envisaged by the said Act. The
Purlimment merely  felt it expedient to control the
advertisement and sale of whacco products. As noted
earlier in the arder, Section-3 (p) ol the COTP Act and
the schedule theremn deline tobacco  products. Pan
miasala, sutkha and chewing wobaco are included n the
definition of tobacco products. Section-5 of the COTP
Act deals with prehibihon of advertisement of cigaretie
and other tobaceo products only, Mo person, whao i3
encaged i the production, supply or distribufion of
cigarcttes or olher products shall advertise the same.
Similarhy, noopersen having the control over & medium

can advertise gigaretles or lobacco products, and no

persan shall be a pan of any advertisement,



M, Section-7 of the COTP At deals with  the
mposition of restietion en the sale, trade, commerce of
tobacen products unless every package ol cigaretie or
tobaces product comaing a specified warming (pictonal
or ofhcrwise), Scehon-4 of the COTP Avl, bans
stnoking in poblic places. In addition, Scetion-6 ol the
COTP Act, prohibits the sale of cigarettes or other
tobacen products to a persen who 1s under the age of 18
veats are in an area within 100 yards of any educational
LnsLitution

31. A reading of this Act, particularly Sections-4, 5.
G and 7 clearly shows that there is no oeneral ban or

gencral  prohibition _on _the  manuafacture/sale of
tohaceo products. 22 What is barred is merely the
sale of these produets to a person, who is below the

ape of 18 vears and in an area within 100 yvards of an
cducational institution. The other aspeets covered by
Sections=5 and 7 of the COTP Act, deal with the
advertisement _and the warning, which is to be
contained on_a  package, in which the tobacco
product is packed. This is & regulatory mechanism
only. l'herefore. according to this Court, the above
said _allegations  of _transporfation,  possession,
storage, sale and  purchase of banned lobaceo
produets will not attract the offence under Section-7
of the COTP Act.

32. As far as Section-20 of the COTP Act is concerned,
as stated above, the allegations aguinst the petidoncr n

respective complaints/charge sheets are that they were
transporting. possessing, storing, selling and purchasing
the bunned obaceo products w the customers illcgally
in order e gain wrongful prolits. In view of the said

allegation, 1L is apt 1o refer w Secton-200 (2) of the



COTE Adt B Better appreciation of theé case amd to
cecide the issue megaestion, and the sanwe 15 as under;
THE Pumshment for failure o give specilicd waming

and nicotine and Lar contents.-
Clib e

(21 Any person who sells ar distributes CLEArCLICS . or
bacer products which do not contain either on the
package or on their lubel, the specified warning snd the
meotine and tar contents shall in the case of first
conviction be puishable with imprisonment for o term,
which may extend (o ong year. or with fiae which may
extend to one thousand rupces, or with both, and. for
the  seeond  or subsequent  conviction.,  with
imprizonment for a term which may extend 1o bao years
and with fine which way extend 10 three thousand

rupees.”

33, Thus. Section-20 of COTP_ Act deals with
punishment for failure to

nicotine _and  tar  contents.  But, in  the

rive specified warning and

complaints/charee  sheets, there is no allegation

against the petitioners that they were carrving on

trade or commerce in_contraband or any other
tobacco  products  without  label and  specified
warning on the said produocts, In view of the same,

the contents of the complaints/charge sheets lack the
ingredients ol Section-20 (2) of the COTPE Act, Fven,
there is no allegation that the seized products do not

contain_ labels  with  statutory  warning, I hus,

registering the erimes for the said offence against

the petitioners is mot only contrary to Section-20 {2}




of COT Act, bat also contrary to the principle laid

down in Chidurala Shvamsubderl. In view of the

is also liahle to be gquashed avainst the petitioners. [
once aain reiterate that [ agree with the principle
laid down by the learned Single Judges of the 1ligh
Court  of  Andhra  Pradesh  in Chidurala
Shvamsubderl, Sri. Jaranath Enterprises 2020 (1)
ALT (Crly 215 (APHC ) and Y. Napeswara Rao 2021
Supreme (AP) 348,

Theretore, m the present batch ol the Petitwons, there are no
allezations which suppor the ingredients of Scenon 7 and 20 of the

COXTP Aet, 2003,

a0 00 s relevant o note that i some of the cases, the
Petitioners woere charped under Sectons 21 and 22 of the COTP
Act, 2003, and the said provisions are extracted below,
*21. Punishment for siwoking in cetain places —(1) Whaoewor
contravenes the provisionys of secton 4 shall he punishuble
with fine which may exiend o Do budesd copess, (21 A0
offence under this section shall be compoundable and shall be
tricd swmmanly in accordance with the procedore provided [or
summsary Lzals o the Codes of Crnenal Provedure, 1973 (2 of

18343



#22, Mumishment for adverisement ol gigpreltes il rohasio
prodiets - Whisever conteavenes the provsion of  section

whad L on cevichion. b pumshable— fa) o the cese ol T
weapa et witls impresmioent eea term whieh may exoend 1o
S vears o wath foe o which anay extemd Ao one thogsand
tupees or with bothand Y in e case ol second or subseguend
copviction with imprisanment for @ teem which mmay extend
frve vears and with fne which may extend @ five thousamd

rapees,”

@, According w this Court, the ingredients of Section 2| of
COLTP Act 2003 ure not satislied. There s no alleeation apainst the

Petioners herein that they were smoking in o public place,

Theretore, the Petitioners cunnot be eharped with Scction 21 of

CLTP Act, 20003,

Lo Further, the ingredients of Scetion 22 of the COTP Act,
RS are alse not attracted. There s nothing 1o sugeest that the
Petioners in anyway advertised cigarelies and other tobaceo
proclucts wineh is prohibited under Scetion 5 el the COTP Act,
2003, The  allegations  only  pertain to transportation,  sale,

possession. mauulacture, storge and do ot include adveniisement



ol such products Therelore, the Petitioners cannol be charged with

Section 22 ot COTEP Act, 2003

L1, Inview of the ahovesaid discussion, all these Criminal
Petitions excepl Crl B No 3453 of 2021 are allowed quashing the
proceedings in the respective Crimes/Calendar Cases/Sessions
Cases i lerms of the commaon order, dated 5072021 passed by

this Courl tn Mohd, Jameel Ahmed (Supra).

|2, Howewver, it 1s relevanl to role Lthat in Crl, P, No, 7455 of
2021, the petitioner - accused was charged with Sections - 270 and
273 of the IPC and Section - 8 (¢] read with Seetion - 20 {b) ol the
NDIPS Act, The allegation against the petitioner in the said case 18
that he was found in posscssion of wbacce products and ganja.
Theretore, the said CellP. No.7435 of 2021 1y partly allowed and
Crime No.[48 of 2021 15 guashed as far as the offences under
Seclions - 270 and 273 of the 1PC are concerned, The Investipating
Oflicer shall proceed with the mvestigaton in relation to the
allegations and ofTence under Section - 8 () read with Section - 20

(b) of the NIDPS Acl



]

13, As the procecdings in the albresaid Crivnenal Petttions
are’ quashod geaingt the respective peuteners, the resECTive
Station Hmese Oleers/ Investigating Officers are hereby dirceled o
return the sereed. propertyivehicies: on proper et Deation and
vertlication of ownership under due acknowledgment. o cises
where charge sheets are already [iled the respeclive pentionees are
at liberty 1o ile appropriate. applications belore the concerned
Magistiare for retum of the sciged  proporty/velicle arul  The

Magstrate shall consider the same in accordanee with law

14, liowever. il is made clear that if the scized stock of
tohacn pronduets or other products are expired, the same shall be

destroved by taking pormission Tiom the concerned Magistrale.
Y i —

15, During the course of hearing, il was brought to the
notice of this Courl that the learted Magistrates are receiving
remand of accused and sending them o judicial remand [or the
aloresaid  offences without  geing  through  the order  dated
(15.07.2021 passed by this Courl in Mohd. Jameel Ahmed.  In
view of the same. the Registrar (Judicial) is directed to circulate a

copy of this order and a copy of the said order dated 053 07 2021 10



S|

w0 e

all the Mawistrates i the State of Telungana for perisal and taking

necessaty action in the cases relating to the aforesmd offences,

As a sequel, miscellaneous pettions, iF any, pending in the

criminal petitions shall stand closed.

1™ June. 2022 K. LAKSHMAN, J

Nofe:

Annex a capy of the order dated 05,07 202 |
in Cocooocooce

el ' Moo 152 of 20240 and batch, (B/0) Mer




