IN THE HIGH ﬁﬂURT FOR THE STATE OF TELANGANA AT HYDERABAD

THURSDAY ,THE TWENTY EIGHTH DAY QF JULY
TWO THOUSAND AND TWENTY TWO

PRESENT
THE HONOURABLE DR. JUSTICE D.NAGARJUN

CRIMINAL PETITION NO: 6435 OF 2019

Between:

Pothuraju Marsimha, o Pullaiah Aged about 61 years, Oce. Business Rio 4-10-
745/C5/2, Sidhartha Colony Malgonda Town and District

- PETITIONER/ACCUSED NO.1
AND

1. The State of Telangana, Rep by its Public Prosocutor, High Court at
Hyderabad,

2. The State of Telangana Rep. by SHO, P.5. Nalgonda | Town
...RESFONDENT/COMPLAINANTS

Petition under Section 482 of Cr.P.C praying that in the circumstances
stated in the Memeorandum of Grounds of Crminal Petition, the High Court may
be pleased to quash/sct aside the order dated 16-07-2012 in Crl. M.P. No.
202/2019 of C.C, Mo, 433 of 2018 on the file of Judicial First Class Magistrate,
Special Mobile Court at Malgonda and release the seized kitchen ware items

from Sri Sai Steel Palace run by the Pelitioner herzin

LA. NO: 1 OF 2018

Patition under Section 482 of CrP.C praying that in the cimumstances
stated in the Memorandum of Grounds of Criminal Petition.the High Court may
be pleasad to issue interim directions for interim release of the saized propearty o

the Patiticner hercin pending disposal of tha main Criminal Petition



.I‘

i,
This Petition coming on for heanngupon perusing the Memorandum of
Grounds of Criminal Petition and upon hearing the arguments of S VIVEK JAIN
Advocate for the Petitioner and the Public Prosecutor on behalf of the

Respondents.

The Court made the following: ORDER



THE HONOURABLE DR. JUSTICE D. NAGARJUN

CRIMINAL PETITION No.6435 OF 2015

ORDER,

This petiticn is filed by the petitioner/Al1 in
C.C.No.433 of 2018 on the hle of Judicial First Class
Mapgistrate, Special Mobile Court at Nalgonda, assailing the
orders passed m Crl.M.P.No.202 of 2019 1in C.C Ne.433 of
2018, wherein the reguest of the petitioner for interim
custody of the kitchen ware items seized by the police was

declined,

2. The facts i brief are that the pettioner/Al was
running a chit business in the name and style of Sri Sai
Chit Funds and Finance, Nalgonda Town, The de-facto
complainant, who was a Member of one of the chit group
SF-II, has filed a complaint thal the pettoner though
completed the chit pertod has failed to pay the chit amount
and that he has kept the de-faclo complainant's chegues
and also gol executed promissory notes. It is also slated

that the said chit fund was closed on 12,01,2016,



o Cn & complaint given by the de-facio complainant, a
case has been registered sgainst the pelitioner/Al and
others 1 C.C.No.433 of 2018, Durng the course of
nvestigation, the investigating officer has seized the
kitchen ware items belonging m 3n Sail Steel palace at
Malponda on the basis of the conlession of the petitioner
that the petitionier /Al has invested 60% of his income of
the chiel business in the development of stecl palace. The
said steel Kitchen ware are produced before the Court
where the trial Court directed the police to keep the samc

in sale custody,

4. The petitioner has filed CrlM.P.No.202 of 2019
atating that though he has been running the steel palace in
the name of Sri Sai Steel Palace at Nalgonda, the =zaid
business is nothing to do with the chit fund business and
he has never mvested the money from the chit fund in the
stecl business and mn case, if the steel articles are not
releascd, Lhey will be pat to erosion and gets spoiled on
account of mmproper storage and also on account of
weather conditions thereby sought for release of the said

"
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articles in his favour and that he has prepared Lo give the

sureties eto,

0. Leammed Assistant Public Prosecutor cpposed the said
request slating thal the property seized {rom the steel
palace reguired to be marked as material objects during
the tnal and once the properly is released [or inlerm
custody, it is very difficult to secure them and that there is
every possibility that the petitioner may likely to sell them
away in which case, it causes prejudice to the case of the
prosecution and therefore, sought for dismissal of Lhe

petition,

G On hearing bolh sides, the nal Court vide impugned
order has dismissed the petition. Aggrieved by the same,

the present petition is filed,

7 It i3 submitted by the learned counsel for the

+ petitioner that the police have seized the articles belonging

to the Steel Palace under Section 5 of the A.P. Protection of
Depositors of Finangcial Establishment Act (for short, “the
Act”) and the said provision has already been repealed and

"



section 104 Cr.P.C., is also not applicable to this case,
thereby seizure of the articles is irrecgular and it is also
suhmitted that the trial Court should have favourably
consider the request of the petitioner, as he is ready to

submit whatever the surcties are required.
8. Head both sides and perused the recaord,

9. Now, the point lor determination is whether the order
dated 16.07.2019 passed in Crl.M.P.Nw.202 of 2019 in

C.ENo.433 of 2018 can be quashed [ sel aside?

10 Bection 5 of the Act does not deal with the seizure of
the property.  In facl, Section 3 of the Act describes the
circumstances in which movable pronerties can be
attached. The police will get the power to seize the
property under Section 3 of the Act in case where there are
reasons to belicve that the financial establishnent is acting

in a manner prejudicial to the interest of the depositors,

11. In the case on hand, as rightly observed by the trial
Court, Section 5 of the Act has no application in respect of
the attachment of the propertics. Rule & of the Telangana

e
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Protecton of Depositors of Financial Establishment Rules,
1999 (for short, “the Rules®) go to show that where the
competent authority 15 satisfied that any property, which 1s
liable for attachment under the Act, is likely to be
concealed or transferred, which may result in defeating the
purpose of the Acl, tnay make an order seizing the
property, Therefore, consdering Rule & of the Rules and

Section 3 of the Act, the police can attach the property.

12.  The allachment of the steel kitchenware is only done
in order to sce Lthal the property, which is seized, may not
be concealed or transferred to other persons in order to
defeat the mnghts and interest of the depositors, In case if
ultiznately the Court linds the petitioner gulty, the
property  altached will be confiscated and the sale

proceeds, if any, will have to be given to the depositors.

13. The tnal courlt has observed that the steel kitchen
ware is a property of the crime and it is required for
marking of material ovbjects. In fact, Section 102 Cr.P.C. is
not at all application to this case because this property is

not invelved in any crime and the same could not be

——
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marked in the evidence. It is not the nroperty, which was
cominitted  theft, of the defactn com plainant. The
proseciition is expected to prove lhat the petitioner has
committed offence under the provisions of the Act and it is
also supposed to be proved that oul of the incotme of the
chit fund business, he has invested in the steel nasiness
enly, then the sale proceeds, if any, in respect of the
kitchenware can be distributed amarng the members of the

chit, in case prosecution succeeds in g caze

14, The property seized by the police is not perishable, as
they are house hold steel kitchen items. They will certainly
subjected to rust or damage on account of different
weather condilions and if the steel items pet old, nobody
would come forward to buy and if thev are not properly
preserved, they also pet damaged and also likely to get de-
shaped, which ultimately may not be in a position either to

use o ta sell,

15, If the property is kepl with the police and it is 10t
properly stored and guarded, if they get rusted ar damaged

in any manner, it will not fotch any money even if it is put



to public adection, thereby the very intention and purposc
of selzure of the articles would get defeated. The trial
Court should have considercd these aspects and should
have granted interim custody of the seized articles by
keeping some ilems as sample for the purpose of tnal in
case if they are required by taking sufficient sureties after
ascertaining its value by way of appraiser, who IiE‘- an expert
in the assessment of the valuc of the steel items in the

rrrarket,

16. Considering the discussion above, the criminal
petition is allowed and the order dated 16.7.2019 passed
by the trial Court in Cri.M.P.No.202 of 2019 in C.C.No.433
of 2018 by the Judicial First Class Magistrate, Special
Mobile Court at Nalgonda is hereby set aside. The trial
Court is dirccted to assess the value of the property seized
with the help ol appraiser, an expert in assessment of the
value of the articles seized, and afller ascertaining its value,
the said articles Lo be released in favour of the petitioner
for interim custody on execution of a bond egquivalent to

the valae of the articles seized, along with two sureties with



an undertaking that they would deposit the value of the
seized articles in the Court, in casc if ultimately the Court
inds that the petitioner ' ' : leci

{1 - e pehmoner s @ulty and if the Court decides o
confiscare the property under the provisions nf the Act,
Phe trial Court is directed to keep [ow articles as sample for

consicderation during the course of trial,

Miscellaneous petitions, if any, shall stand closed,

SDI-L.SIVA PARVATHI
ASSISTANT REGISTRAR
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To

1. The Judicial First Class Magistrate | Speclal Mobile Court at Nalgonda
2. The Station House Officer , Malgonda | Town Paolice Station . Nalgonda
3. Ono CCto SR VIVEK JAIN Advocate [OPUC]

4. Two COs 1o Public Proseculor High Court of Judicature at Hyderabad (QOUT)
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HIGH COURT

DATED:28/07/2022

ORDER
CRLP.No.6435 of 2019

ALLOWING THE CRIMINAL PETITION
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