IN THE HIGH COQURT FOR THE STATE OF TELANGANA
AT HYDERABAD

WEDNESDAY, THE SECOMND DAY OF NOVEMBER
TWO THOUSAND AND TWENTY TWO

PRESENT
THE HONOURABLE SRI JUSTICE K.SUREMDER

CRIMINAL APPEAL NO: 858 OF 2010

iminal Appeal Under Seclon 37804} of CriP.C againsl the Judomen! dated
3 ED 0in GO Mo 1322 of 2005 On the fie of the Coud of the [ Metrozolitan
pairale. Cyberanad, LB NMagar al Hydaraoad,

Cr
L Fellf
Mag

_\IL'H.

Betwean:
1, W Sham Mohan, Siolaie Sri Kumaraswamy

~PETITIONER!'APPELLANT/COMPLAINANT
AND

B Vasudeva Reddy, S/'o Ram Reddy

2 The Siate of Andhra Pradash, rep. by ils Public Frosecutor, High Court of
leiangana, al Hyderabad.

..RESPONDENTS/RESPONDENTS
Counsal for the Appellant @ 5 D, V. N. ACHARY A, Advacale
Counsal for the Respondent No 1 @ None Appeared
Counsel for the Respondent Ne .2 : PUBLIC PROSECUTOR

The Court delivered the fnllé}wing JUDGMEI"-.IT_
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THE HONOURABLE SRI JUSTICE K.SURENDER

CRIMINAL APPEAL No.858 OF 2010

JUDGMENT:

The present Criminal Appeal is filed under Section 378040 of
Code of Criminal Procedure, 1973 (for short “Cr.P.C" by the
appellant/complainant aggrieved oy the acquittal Judgment passed
in C.CNe.1327 of 2005 on 04.03.2010 by the lcarned 11
Metropolitan Magistrate, Cyberabad, L.B.Nagar for the offence

punishable under Secticn 138 of Negotiable Instruments Act,

2, Bricfly the facts of the case are that an amount of
Rs.52,000/- was cbhtained as loan by the Accused and Lo discharge
the said liabihty the Accused issued Exs.PL and P2 for Rs.30,000/-
and R5.22,000/- respectively. When the said chegues were
presentad for clearance, they were returned with an endorsement
“Account closed”. On 30.06.2005 the complainant got issued a
legal notice to the accused and he qot issued a reply with all false
and baseless allegations and failed to pay the chegues amount.
Hence, the complaint is filed against the accused for the offence

under Section 138 of NI Act.



Crl.hppeal Mo 858 of 2640

3. In support of the case of the complainant, PWs 1 o 3 were
examined and marked Exs.PL to P12, In supporl of the case of the
gccused, Exs.D1 and D2 are marked, The learned Magistrate after
concluding the examination of the witnesses found the accused not

auilty of the offence.

9. During the course of the Lrial, the appellant/complainant
admitted that he has received Rs.40,000/- towards the outstanding
amaunt and when the Accused offered the remaining amount of
Hs, 12,000/~ by way of Demand Draft on 12.09.2009, the appellant
rofused to ke said Demand Draft.  For the said reason, the
learned Magistrate found that the case is filed only to harass the
accused, hence, the learned Magistrate acguitted the accused

without adhering to the other facts of the case.

5y Heard learnad counsel for the appellant znd perused the

record.

Er. The learned counsel -appearing Tor the appellant would
submit that any settlement in between the partics ocutside the
Court, will not have a bearing on the prosecution under Section 138

af WL Act. When there was an admitted outstanding, the Magistrate
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Court ought to have convicted the accused for the aforesaind offence

Undar Saction 138 of NI AL

i Learned counsel far the appellant relied upon a judgment of
Calcutta High Courl in caze of M dncon engineenng Co. (P L,
And another v, s Amiisva Goswaay wherein the Court hold that
part payment of the amount would have a bearing on  the

prosecution under the offence undar 138 of NI Act,

8. In the present case, it is admitted that the amounl of
Rs. 40,000/- was pad against the oulstanding of Rs.52,000/-
Though the Demand Draft of Rs. 12,000/- was offered, the appclﬂant
failed to accept the said amount. The intention of the legislature in
adding the provisions under Sections 138 o 147 of NI Acl is to
enforce payments, The cases are quasi criminal in nature and any

settiement between the parties shall be accepted by the Courts.

9, The Hon'ble Supreme Court in several cases held that if the
amount coversd by tha cheque is offered on the first date when
there is an appearance before the Court, the Magistrate Court shall

dismiss the complaint.

1094 CHILIES]
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10,  The object of introducing penal provision under Section 138
of NI Act as slaled above s cnly to enforce payments.  The
complainant having come to the Court, cannot insist that the
accused shall be convicted having excepted major porton of the

pulstanding amounts.

| 1. In the present case, no reasons are given by the appellant as
ta why the remaining amount of Rs, 12,000/~ was refused having

aceepted the major amount of Rs.40,000/-,

12, In the present facts and circumstances, the judgment of the
acquittal passed by the leamed 11 Metropolitan Magistrale,
Cyberabad, L.B.Magar in C.C.Mo.1322 of 2005 con 04.03.2010 is
hereby reversed,  However, in view of the acceptance aof the
outstanding armpunt by the appellant, in the interest of justice, the
accused is directed to pay a fine amﬂu.nt of RBs.12,000/- within &
pericd of one week from the date of receipt of a copy of this
Judgment, failling which the fine amount shall be recoverad in

accordance with CrP.C, for recovery of fines,

13, Accordingly, the Criminal Appeal is disposed off.
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As a sequel thereto, miscsllaneous applications, if any, shall

stand closed,
Sdi- B.S. CHIRANJEEV
JDINT_,REGI?THAR
HTRUE COPY// Dl g Tim 2,
SECTION OFFICER” f
To,

-
i

1, The ll Mattapohtan Magistrato, Cybeorabad. L B Nagar at Hyderabad . {With
records)

2. Twa CCs o the Public Frosecurer, High Court at Hyderazad., (OUT)
3. Qne o to Srile v N OACHARYS Advacats (OPLIG)

4, Two GD Coaies,
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DATED:02/11/2022

JUDGMENT
CRLA.No.858 of 2010

DISPOEIMG OFF THE CRLLAPPEATL,
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