HIGH COURT FOR THE & FPATE OF TELANGANA AT HYDERABAD
(Bpecial Qriginal Jurisdiction)

WELNCSDAY THE THIRD DAY QFALGUST
TWO THIOISAND AMD DWENTY TwWo

PRESENT
THE HONOURABLE THE CHIEF JUS TICE UWJJAL BHUYAN
AN
THE HONQURABLF MRS JUSTICE SUREPALLI NANDA

WRIT PETITION NOS: 7743 & 13520 OF 2020, 5010, 8766, 12512, 12546, 233749 &
23570 OF 2021, 2922 15971, 15988, 16382, 17381 & 18767 OF 2022

WP NO: 7743 OF 2020

Betweaan:

Mis Binjrafka  Steel Tubes | ke THI0. West Mamedpally,
Secunderabad. Rop. b s Dhractor R Ramesh Hinjrajka

~PETITIONER
AND

1. The Deputy Commereial Tax Dflicar| sarreeipally Circle, Begumget
Division, Hydorabad.

2. The Commergial Tax Dfficer, Marredpaliy Cirsla, Hydorabad.

d. The State of Telangana, Rep. by its Prncizal Secratary. Revonee (CT}
Department, Telangans Soorsiar o Aylerabad

- RESPONDENTS

Pafition under Artile 226G of the Constbtion of india praying that in the
clroumstances slaled o the allidavt fled therewith - thae High Cagget may ba
pleased to issue Wirt of Mandamue or any ather appropriate writ¥or order or
direction declaring the action of the 14 rospendent in passing t'I!l:e Exparte Audit
Assusﬁment_Pmcm*.-:i'm-;]s. Aated QLUS2020 for the tax period 2073-14 under
TWAT Act, 2005, without gransndg sufficiont opporunity of being heard, and not
even considering the oluections of the Patifioner filsd on DEfld2020, disallowing
the claim of input tax, withouk SEEgning any good and sufficient reasons, as
arbitrary, contrary to law, barrec vy brnitation far the dax periog Aprl, 2013 ta
danuary, 2074, the same s o il on ol principles ol natural juslice and
tonsequantly sel aside the Expanls Audit Assossment Froceedings of the 151
Respondent datod Q30362020 55 null and void,

p



L& NO: 1 OF 2020

Patition under Saction 151 CPC praying that in the ciroumstances staled in
the affidavit fled m support of the petition, the High Court may ba pleagsed o grant
stay of ali further proceedings, N pursuance of the Expario Audit Assessmenl
Praceedings, dated 03032020 of the 151 Respondent, for the tax perind 2013-14,
pending disposal of the above Wit Petition, otherwise, the Petitioner will be pul 10
gavere logs and hacdshp

Counsel for the Felitinaer: SRI. SHAIK JEELANI BASHA

Counsel for *he Respondent Nos. 1 & Z SRI. K. RAJI REDDY, 5C FOR CT
counsel for -he Respondent No. 3: GF FOR COMMERCIAL TAXES

WP NO: 13520 OF 2020

Betweern:

Mis Sreovarce Erlerpnses, H. No 7-1-600, Mankamma Thota, Karimnaghr
505 007 Stale ol Telangana, Rep, by its Proprietor br Govini Sathish Kirmar

. PETITIONER

AND
1 The Deapoty Cormmagionsr (CT) (FAG), Karimnagar Diviston, Kanmnagar,
2 Tho Gommarcizl Tax Ofcor| Karimnagar Circle, Kammnagar,
3 The State of Telangana, Rep. by its Principal Secretary, Revanua (=T

Depaitmaent, Toelangana Secrotanal, Hyderabad,
.. RESPONDENTS

Batien unoer Artde 226 of the Caonstitution of India praying that in the
citecuinstarces stated in the atfidavit filed therewith, the High Courl may be
nleased wobr wsue Wit ol Mandamus or any othar appropriate wnt ar orer o
direction declaring the action of dhe 1" Respondent in passing the Revision
Procesding:, datod @4 032020 served on the petitioner on 09.07 2020 fur the
tasessmien! Year 20171-12 under the Central Sales Tax Act, 1856, as arbitrary
conirary to law, withoul urisdiclon, barred by limitation and tho sams g In
violation of arnciples of nalural justice and conseguently sat aside the Revision
Braceedinge af the 151 respondent, dated 24 03,2020 as nuil and void

IA NO: 1 OF 2020

Paaition under Sootion 191 GPC prayaing that in the clrcumstances stated
e affittavs tied in suppont of 1he pefition, the High Courl may be pleased 10 grant
slay of gl further proceelings, pursuant to the Censequentiai Orders of the 2od
respondest  dated 08 05 2020 served on the petitioner on D207 2020 tor the
Asmasnmen Yoo 2011-12 undes the Ceantrat Saks Tax Acl 1958 prnding



disposal ol the above Wil Palibon, sx othomwise. the Patiliones wauld bo pr 1o
sovara loss and hardasip

Counscl for the Petnboner: SiR1. SHAIK JEELANI BASHA
Counsel for the Hespondent Nos. 1 & 2: SR K. RAJI REDDY, SC FOR 7
Counsel for the Respondent No. 3 GP FOR COMMERCIAL TAXES

WP NO: 5010 OF 2021

Between:
Wire Tirumeia Gonsiructions, 55354, Despthisr Nagar, Chandanagar, Mivagsur
Hyderatad - 500 0449 Hanga Roddy Distrct. Rep. by its Pardner 14 O Bhavar
Boarrsr

PETITIONER
AND

1 The Commoesasl Tae Olficer. Madhapur-1 Circle, Hyderabad Rural Divsion
Hytfarabag

2. The Commeicial Tas Officar, Madhapur Circle, Ranga Roddy District

A T Slale of Tel:
ol N

letangang Rep by its Principal Secretary, Revenue (G1)
Daparirientt, s

H
AN S ecreiarial, H}r-::r;‘;m bad.
-.RESPONDENTS

Pelition under Avticle Y26 of the Constitution of India praying that in the
cireumstances stated 0 the affidavit filed therewith, the High Court may e
pleased 1o msus Wit ol Mandamus or any other appropriate Writ o Order o
direchion declaring e achor of the 1st respondent In passing the Assessmen)

Qrder dated 31052020 passed Exparte; for the tax period 2013-14 undar the
Telangana Valuo Added Tax Act 2005, during the lock down periond, without
serving notices, lewvying tox @ 14.5 porcontage o 58185 of FISts, as against tax /@
W25 percenlage under composition scheme opted by the Petitioner, wilhoul

verifying the hooks ol accounts and retums, without provicing n opparurity ol
baing heard e the Pettionor and alse without service of the Asscssment Cirger
and motices, s Contraty 1o lhe provisions of the TVAT Act 2005, s arbitrary
contrary 1o the provisiens of the TVAT Act 2005, without jurisdiction, barred by
limutation ard o vislation of pinciples of natural justice and set asids e
Asgessment Qrder of the 140 respondent, dated 31.03.2020 passed Expans
rull and void,

IANO: 1 OF 2021
Fredifion undar Socton 157 CEG praying that in the clroumsiances stausd o

Ihie affictawl filed in suppot of (he petition, the High Courd may o glomsed 1
susperd Iheegperahon of e Assessmant Order of the 150 respondent datad



29 (3 2020 passad bxparte, for the fax penod 2013-14 under the Telangana
Value Addod Tax Act 2605, pending disposal of the above Writ Petiion, as
atherwse, the celitioner will be put to severe loss and bandship,

Counsel for the Petitioner: SKL SHAW JEELANI BASHA

Counsgel for the Respondent Nos, 1 & 2: SRI. K. RAJI REDDY, 5C FOR CT
Colnsel for the Respondent No. 3: GP FOR COMMERCIAL TAXES

WP NO: 8766 OF 2021

Botwesn;

il = am Tradin Company, 15-8-454/1, Feslkhand, Bagum
Bazal Hyderabad. Rep. by its Parlner Mr.Ram Karan Ojha

PETITIONER
AMND

1 Ihe Depuly Commissioner (CT), Charminar Division, Hydhetabad
1 | he Copnnercial Tax Officer, Audit. Charmminar Division Hyderabad

9 Thea State of Telangana, Rep. by its Principal Secredary, Reverus (GT)
Cepatmaont, Telangana Secretariat, Hydermbad

RESPONDENTS

Pefiton under Arlicle 228 of the Constituticn ol India praylsg that in the
circumstancas stated in the affidavit filked tharewith, the High Lourl may be
clogsed to msue Wit of Mandamus or any othe apprope ate writ or arider o
direction declaring the action of the Tst Respundent i passing the Rewvision
Procuaedings, deted 26/08/2020 served personally uo the pebhoner on D203720217
and by RPAD on 040372021 in revising the Crders of the Pnd respondent, dated
14/11/2013 for the tax period 01072012 to 31072013 ard tor the lax penad
OUCEE0TY o 30042014, dated 09/06/201 4 under the Tolangana Value Added
Tax Act 2005, by sue moty under Section 32(2) ol het Telungana Value Added
Tax Act 2005, without providing the infermation of Requona! Vigdance and
Enforcsimen Officar Report and withoul granting sufficient opporturby of being
hizard 1o *he Petitoner, as arhitrary, confrary 1o the provigions of the Act, barred by
limutaticn, without jurisdiction, bias and the same i5 m violation of principles of
patural ustice and contrary @ Afticle 14 and 189(i}g) of the Constisbon of india
and lhe same is in violation of principles of natural justice =nid consequentiy sel
aside the Feansior Proceedings of the 1st respondont, doted S00E 2020 as null
Aniel wiond



LA MO: 1 OF 2021

Falition under Soclion 151 CPC praEying thar in ine crcumstsnces statod I
tee aflidasal iled in suppart of the petidion, he Hisph Coraar may e oleased o arant
stay of all lunther proceedings, pursuamt to the Revision Proceodings of (he 1=
responiient. dated ZE/08/2020 sarved on the Peliioner an Q20052821 for the Lax
ponods OH/OTE012 o 3120702012 and UWOBL0TE 10 300042014 uadér tho
Telangana Value Added Tax Act 2005, pooding disposal af 1l abicve Wril
Petiben, as olheryise, the Patilioner would bt put te sevors lnss and Fardship

1A NO:! 2 OQF 2021
Heotwesn:

Lreputy Commissioner {CT), Charminar Division Hyderatad, 7% oor, Gagan
Vikar, Bisllink

WPETITIONER1® RESPONDENT
AND

I Mifs Ram Trading Company, TH-8-45401, etk Mz Baguim
Fazar Hyderabad Rep. by its Partaer Mr Ram Saran iha

~RESPONDENTANRIT 2 | ITIONER
< The Commercial Tax Officer. Audil Charmurar Divasion, Hydembias

’

Ihe Stale of Telangana, Rep. by its Principal Soorelary, Revenus (07
Crepantment, Telangana Socredariat Hyderatsad

- RESPONDENTS/IRESPONDENTS

Patition under Section 141 CPC praying that n tie circumstancos statad in
the: atfidavit liled in suppert of the pallion, the Hitth Court may ba oloasoed o
viacate infernm orders passed in 1A Ne: 1 af 2024 W e BYGG of 2021 dated
B E el o

Counsel for the Petitioner: SR SHAIK JEELANI BASHA
Lounsel for the Respondent Nas. 1 & 2 SRI. K. RA REDDY, SC FORCT
Counsel for the Respondent No. 3@ GP FOR COMMLRCIAL TAXES

WP ND: 12512 OF 2021

Botweaern;
Mis Cotd  Care Services  Private Dimited, Pl o B 34% 11 Fivor,
Vanasthaliouram, Hydershad - 500 070 State of l2langana, Rop e its
Managng Dirscior Mr P Uscoder Rao

PETITIONER



(K]

AND

1. Theo Depuly Commissione! [(ZT) Sarocrpagar Dhesion, Hyderabart
2 The Assistant Commissioner (CT), Audil, Sarogrmagar Civision, Hyderabad

1 The State of Telangans, Rep by its Prncipal Secretary, Revenus [T}
Department, Telangana Secretariat, Hyderabad.,

LRESPONDENTS

Betitinn under Article 226 of the Constitution of India praying that in the
circumstances stated in the afficavit fled thergwith, the High Gourd may be
pleased to imsuo Wil of Mandamus o any other apgropnate wirit or Order ar
Direction declaring the action of the 15t respondent in passing the Penalty
Revision Procecdings, dated 1810212021, served on the petitioner un 09/03/2021,
far the tax perod 2013-14, [eyying penalty @ 26 Percant under Section B3(1)(i) of
the Telangara Walue Added Tax Act 2105 raviging the Ponally Proceedings of the
2t espondent, dated FOFOIA0TS wherein |eyed Panalty &8 10 Percent under
Section 53(1){i) of the Telangana VAT Acl 2005, as artetrary, conirary to law,
without jurisdiction, patently barred by Ginutaton, without aulaonty of law, and in
violation of principies of naiural jushce =00 conseauently seb aside the Revision
Procesdings of te 151 respandont dated 18022071 with rogard 1o Penalty

{A NO: 1 OF 2021

Patiticn undar Section 151 GPC praying hat irstha ciroumstances stated in
the aifidavit filed in support of the petibun, the High Court may b pleased to grant
slay of all further procesdings. purauant to the Bavision Pracesdings of the 1st
Respondent dated 1RINZA07 T with regand to Penadly, for the 1ax panod 2013-14
under Telangana Value Added Tox Art, 2004, pendinig disposal of the above Wril
Petition, as othenwvise, the Petitioner wouid be pul 1o skore lezss and handship,
Counsel for the Petitiener: Skt SHAIK JEELANI BASHA
counsel for the Respondent Nos. 1 & 2: 3R1L K. RAJI REDDY, SC FOR CT
Counsel for the Respondent No. 3: GP FOR COMMERCIAL TAXES

WP NO: 12546 OF 2021

Betweean:
Mis Cold  Care  Services  Privats  Limited Plot No.B-345, 11 Floor,
Vanasthalpuram. Hydorabad B0 070 Ste of Tolangana. Rep, by its

Manzgirg Dirsctor Mr P Lipende Rao

L.PETITIONER
AND

1. Thie Daputy Commissonor (0T Saaarmmiar LivEen tyderabad.



2 The AssEtan Commissoners (O] Audit Saracragar Division Hydarabad:

4 The Slate of Telangana, Rep by its Principal Secretary, Ravenue (CT)

Department, Telangan: Sonretarnial Hyetnratig:d
. RESPONDENTS

Petition under Article 226 of the Constitulnn of ndia praving thal in the
circumstances stated in the affudavit filcs Iherewith, the High Courl may bo
pleased 1o 1szue Win of Mandamus o any other appropriate Wt or Order or
Direction declarng the action of he 15t respandent in passmg the Penally
Revision Proceedings, dated 18 02 2021 served on the patitioner on 09.03.2021,
for the lax perod PONZ-13 lewing pesally §o 25 cercentage dnder Section
ad{1(ii} of the Telangana Walue Added Tax Act J0D5. rovising the Panally
Proceadings of the 2nd respondent, dated 20 02 2015, whorein levied Penalty i
10 pereentage under Section 5301000 of the Talangana VAT Act 2005, as arbitrary,
rontrary to faw, withoul jurisdiction, patenity harred 5y Hrritation, without authorly
of law, and in vinlation of principées of natural hihee and conseqguently sof aside
the Ravision Proceedings of the 18t respondent dated 108.07 2021 with regard to
Fanally

IA NO: 1 OF 2021

Patition under Seaticn 151 CPU pravns ns! in the circumstances staled m
the affidavit tiied in suppan of the petition. the Faom Count may be pleased to grant
stay of all further praciesdings, sursuant 1 1he Bovision Proceedings of the 1st
Respondent, dated 1H U2 2021 with regarnd ta Ponalty, Tor lhe tax perod 2012-13
under Telangana Vaiue Added Tax Act, 2005 pendiong dispesal of [he above Wit
Petition, as otherwise the Peliboner wootd be it o severe foss and hardship,

Counsel for the Petitioner: 811, SHAIK JEELANI BASHA
Counsel for the Respondent Nos. 1 & 2: SR K RAJ REFDDY, SC EORCT
Counsel for the Respondent No. 3: GP FOR COMMERCIAL TAXES

WP NO: 23378 OF 2021

Belween;

Mis.Cold Cae Services  Presde  Dimited, Piot e B-345. Il Floor,
Vanasthalipuram, |Dderszad - 500 070 Slate of Telangana, Rep. by its
Managing Director Mr P Llpancen Hag

..PETITIONER
AND
1. The Deputy Commassicnisr (0T Sarsamagar |iesion Hydéraiad

2. The Assistan! Comrtacrees (O Sudit, Saroornagar Division: Hycerahisdg



A The Commercial Tax DHees, Vanasthahpuram:ll Circle, Sarcomagar Division,
Hydaralnd

4 Tha State of 1etangana, Rep, by its Principal Secratary, Revenus (T
Bepariment, Telangana Secretariat, Hyderahad.

..RESPONDENTS

Petiticri Lnder Adicle 226 of the Constitution of India praying that in the
circumslances stated in the affidavit filed therewith, the High Court may bo
pleased to ssus Writ of Mandamus or any other appropriate Wit or Order of
Direction declaring the action of the st respondent in passmg the Revision
Procesdings, daled 26 12 2020, served on the petiioner on 08.03.20¢1, for tha tax
period 2012 13 under the Telangana Value Added Tax Act 2005, computing the
tax, taking gross receipts of Rs11,75,54.823/- (including VAT) as agains
Rs.7.94 65,0823 including VAT) revising the - Revised—-Audit Assasamant
Proceadings of he 2nd respondent, dated 20.01,2045, wherein the tax was eyl
an purchase turmoesr basis, which is alse contrary to law, levying 1ax on Wik in-
progress luinover of Bs 3 B0 49,000/~ which was subjected 1o tax for the iax
parod 2013 14 under the TWVAT Act, resulls in doubie Leixation, as arbilrary,
santrary to Ly, without jurisdiction, cx facie barred by-limitation, withowi authorsy
of lawr and o viokibon of prnciples of natural justice and consequently set aside
the Rewvisiorn Proceccings of the 1st respondeant, dated 28.12.2020 and both he
Audit Assessment Procesdings of the 2md respordent, dated 31.12.2004 and
20.01.2015

1A NO: 1 OF 2021

Belibon undar Sechion 151 GPC praying that in the amumstances slated in
the affidawil fed in support ol the petition, the High Courl imay be pleased 1o
suspend the operstion of the Rewsion Proceedings of the 1st Respondent, dated
98 12 2020 including the Froceedings of fhe 3rd respondent, dated 15072021
for the tax oeriod 2012- 13 under the Telangana Value Added Tax Act, 2005,
pending disposal of 1he anove Wit Pelition, as atherwise, tha Petitioner wolild be
putl e sevien: loss and frand st
Counsel for the Petgomer: SR SHAIK JEELANI BASHA
Counsel for the Respondont Nos. 1 & 2: SRI. K. RAJI REDDY, 5C FOR CT
Counse! for the Respondent No. 3: GP FOR COMMERCIAL TAXES
WP NO: 25570 OF 2021

Betwoar!

bis Soalion Tyres Limmiud, PlotNo 9, I0A, Nacharam, Hydarabad, Rep by 115
COF U ang sutbogsed Signatory MeMN Venkaatesh

-.PETITIONER



AND

T The Commmercial Tax Officer. [The Assistant Commissioner of State Tax)
Macharam-l Circle, Hyilerabad,

2. The Hate ol lelangana, Rep, by its Prancipal socrelary, Rovenue (C1)
Depanmenl Tetangana Secrelanal, Hydorabad.

-:RESPONDENTS

Fettion uncer Arhicie 226 of the Constitution of India praying thal in the
Lircumstances staled in the affidavit filed therewith, the High Court may be
pleased o ssue a 'Wret ol Mandamus or any other Approgriate Waot or Ondor or
Direchion declasng lhe action of the 15t respondent in levying Ponalty of
Rs.37.30,12 - egual 1o 100 peercantage Entry Tax for the tax periods 2012-12 ta
2016-11 undar Telangara 1ax on Entry of Goods Into Local Areas Al #0071, as
Mlegal, arbizravy, barres by limitation, without authorily of law arnd jurisdicton.
violation of somoiples of natural ushices

A NO: 1 OF 2021

Petition undar Section 151 CPC praying that in the circumstances statid
i the sffdavit filed o support of the petition, the High Court may be pleaserd
pleased to grant smy of all further procecdings, in pursuance of the Ponsily
Proceedings of e 15t Respondent, dated 25.08.2021, servad on 0309 3007 far
the tas periods 201215 1 20016-17 under Telangana Tax on Entry of Goods [nto
Ll freas Acl 2000 pending disposal of the Wril Petition, as otherwize, the
Fetiticnor wil ba put toscvene loss and hardship,

Counsecd for the Pefitioner: SR SHAIK JEELANI BASHA
Counsel for the Respondent Ne. 1: SR K. RAJI REDDY, 5C FOR CT

Counsel for the Respondent No. 2: GP FOR COMMERCIAL TAXES

WP NQ; 2822 0F 2 ey il b
Betwesn:

ks Salora Indemabona: Limited 134, Okhla Phasc-2, Mew Dethi- 110 020
Fep by its Manadoag Direstor M Tamm Jwwarajka

PETITIONER
AND
T The Assisianl Cormvissones {01 Segumpat Division, Hyderabsad

A The Commerning! s Officer, MG Road-5.0.Road Circle, Bagumpet Drasion

Hecber absted

G The Sraie of Tefangan, Fop by ils Principal Secratary, Revenue (CT)
Presppartimend, Telangano Secrotanal Hyderabad



..RESPONDENTS

Pebition under Arlicla 226 of the Constitution of Inda peaying that in the
circumstancaes siated i the affidavit fiked therewith, the Hgh Counl may be
aleased o jsswe any order or direction mare particularly onein the nature of Wit
of Mandamus or any other appropriale Writ or Order or direction declanng {a] the
At Mo 262017 dated 02,12.2017 issued under the Telangana VAT Act. 2003
jurthar Amerd Telangana VAT Acl, 2005 is in wiolation of Article 213, 245 and
24646, Entry 54 of Lis ection 12 of the Constituticn 101 Amendmesnt Act X016
qs ulira vires the Constitution of India and void ab intio and deciare (2) the adlion
of the 15t respondent in passing the Audil Assessment Procaadiigs,  dated
25032021 served on the Petitioner on 28.11.2021, for the tax penod 2014-13
under the Telangana Value Added fax Act, 2005, without considering the
pbjections of the Pefitioner, dated 032021, lovying tax {,__e,‘l 144 porcontags on
Maobile Phonss as uiclassitied goods, as-agamst @5 perceatage unaer Entry
38{151 of this IV Schedule of theTVAT Act, 2005, and as per 5.0 Ms Na 70, dated
20 09 2016, the Pettioner is fiable to tax (@.-5 percentage only ana the Audil
Assensmant Proceedings, dated 25.03.2021, is ex facie barred by hritation for the
fax pierkod 2314-15 and also the same is in viglation of principles of natural jesboe
and consequently set-gside the Audit Assessment Proceedings of the T_st
resnnndent, dated 25.03.2021 served on the Pebitioner on 29,71 2001 as null and

wionie]
1A NO: 1 OF 2022

et under Section 151 CPC praying that in the crcumstances stated in
the aftidawit filed in support of the petiion, the High Cour may ba ploased 16
suspend the opsration of the Audlit Assessment Procecdings passed by the
respondent, dated 25.03.2021 served on the Petitionsr on FA1.202% tor the lax
peried 2014 15 under the Telangana Value Added Tax Act, £002  pending
disposal of the above wat petition, as otherwise, the Petitione: will Lo pul 1o severe
hardship
Counsel for the Petitioper: SHL. SHAIK JEELANI BASHA
Counsel for the Respondent Nos, 1 & 2: SRL K. RAJI REDDY, 5C FOR CT
Counsel for the Respondent No. 3: GP FOR COMMERCIAL TAXKES

WP NO: 15671 OF 2022

Bebyepi

s Toadnfra Projects Lid, D.No.7-1-58, Flat ko101 15l soor Arerutha
Busnrss Complex, Ameempot, Hyderabad - 560 016 Rep by ds Managing
Chreciar Mo M. Rehman.

FLiiTIONER



AR
1 The acdivonal Cormmissionsr of Stale Tax, Punjagutta Divison, Hydaerahad
£ The Commercial Tax Officer, Kbharalabad Circle, Hyderabact

5 The Assistant Commessioner (ST}, Sanathnagar Circle, Purnaguttiz Division,
Hydarabad.

L

| he State of Telangana, Rep, by its Principal S2cretary. Rewvevus (07
Lepariment, Telangana Scoretariat, Hyderabad,

.-RESPONDENTS

FPellicn undsr Aicle 226 of the Constitution of huliaz praving thst in the
pnurmsiances stated in the affidavit filed therewith (he High Counl may be
parased 10 issus Wit of Mandamus or any other zppropriate Wreit < Chrdir o
gratlon declanmg. (3 the Act 26/2017 dated 02122017 issued urdsr ihe
Pedlangana YWAT Act 2005 fo tuther Amond Telangara YA 1T aclh 2005 = 0n
wvidation of Article 213, 246 and 2468, Entry b4 of st I, Section 19 of (he
Comsbletion 11 Amendmant Act, 20006 35 ultra vires the Constogtan of ndie and
dnc aly vl and decldre, (b) the action of the 15t Respondent o passsing tha
=i Procasdings, dated 0970202022 sorved on the Pethinnasr on HE0E2022
under Seclion 32(2) of the VAT Act, for the tax penods 20711-72 10 2014 15 undo

ther Potiicne: and nol considering the decisions relicd upon by the Pelbboner as
Wik =ra contrary fo provisions of the TWAT Act 2005, el also (hse Revision
Priacesdings, is contrary 1o the decision of e Honorable Sooreas Sourl
Wis Ganan Dunkerly and Company case and decision of the Honorabie Gogaral
Fhegh Conrt, aried also the same s in violation of Principles of MNataral Jushos and
Rt of Law and conseguently set aside the Reovision Procesdings ol the 151
rees o el daled DO0252022 a5 null and ot

1A NO: 1 OF 2022

Petiliom under Section 151 CPC praying that in the circumstances stated in
the: affidavit filed in support of the patition, the High Cour may be pleased o
—atipend the Uperation of the Rewvision Procoedings, aatod 98022022 passed by
the 1=l respondent under Section 32(2) of tha WAT Al for thee fa periods 201112
o 2071415, gated 0902/2022 and Effectual Orders ol he 3rd respondont, datad
280202022 passed under the Telangana Value Added Tax Act 2005 pendiog
dispusal of the abhove Writ Petition, as otherwize, the Pottionor will be ool o
severe loss and hardship:

Counsel for the Petilivner: SHL SHAIK JEELANI BASHA
Counsel for the Respondent Nos. 110 3 SEL K. RAN BEEDDY, SC FOR CT

Counsel for the Respondent No, 4: GP FOR COMMERCIAL TAXES



WP NO: 15988 OF 2022
Betwesan:

Mis Marvel Hospilality Services (P Lid, Chintal Main Read, R.R Distact, State
of Tesangana, Rep. by ite Managing Direclor Mr P Suryanarayans

~PETITIONER
AND

-h

. The Dreputy Commissioner (CT), Secunderabad Dhivision, Myderatd
The Depuly Commercial Tax Officer-ll, Enforcement Wing. Hyderabad,
The Assistant Commissioner (CT) LT, Secunderzbad Division, Hyderabad,

The Commercial Tax Cfficer, Vidyanagar Circle, Hyderabad

moa w3

The State of Telangana. Rep. by its Prnuipal Secrelary, Revenus (CT)
Cepadment, Telangana Secretanal, Hydaaka.

..RESPONDENTS

Petition under Anticle 226 of the Constitution of India praying that in the
circumstancas staled in the affidavit filood theroeath, the High GCourt may be
pleased to-ssue Wl of Mandamus or any olber appropnale Wril or Ordar or
direclion deelarng. (a) the Act 262007 dated OF 12 2017 msued under the
Telangana VAT Acl, 2005 o further Amond Telangana YAT Act, 2005 is in
violation -of Arlicle 243, 246G and 24648 Enby 54 of List I, Seclion 19 of the
Constitution 101 Amendrmcnt Ack, 2016 a5 gibra vires e Constidution of India-and
vkl ab initic and dectara (b) the action of the 151 Hespondent in passing the
Revision Proceedings, dated 23032027 served on the Fetitioner on 27.03.2021
under Section 32{2) of the VAT Act for the tax perod 2013-14 under the
Telangana “Yalue Added Tax Act D05 wilhoul Corsidoriag the documentary
evidence filed by the Petitioner, as arbutrary, conbiary e pavisions of the TVAT
Act, 2005, and also the Revision Procesdings & in wiolabon gl Poangiples of Nalueral
Justice and Rule of Law and conscquently sel aside the Revigion Procsadings of
the 15! respondent. dated 23 .05 20041 as null and vosd,

1A NO: 1 OF 2022

Palition under Section 151 CPC praying thal in e circamstances stated in
the affldavit fited in sopport of the petition, the High Court may be pleased to
Suspend the Operation of the Revison Procecdings, deted 23.03.2021 passed by
the 1st respandent under Section 32030 of the VAT Acl or 1hi tax pariods 2093
14, passed under the Telangana Value Added Tax Al 2005 mocluding Demand
Motice of the 4th respondent. dated 22022022, ponding disposal of the above
Virit Petition as othenwise the Patifions will be pal 1o sevenz oes and handship.



Counscel for the Foltionor: K1, SHAIK JEELANI BASHA
Counsel for the Respondent Nos. 1 te 4: SR K. RAJI REDDY, 3C FOR CT
Counsel for the Respondent No. 5 GP FOR COMMERCIAL TAXES

WP NO: 16382 OF 2022

Betweoen:

mMis.Kanchan Films Provals Lometed. Shop NoL 7, camuna Archade, Jamibangh,
Hydarabad. Rop by its Dircctor, Mo HEajendra O Jan.

..PETITIONER
AND

1, The Jouod Conrnmssioneg: (T Abass Diasaon, Hederahad
2. The Depuly Commeercial Tax Officer, Naasilly Ciacle, Hyderabad.

2. The Assistard Commussonet (ST 0 Barkatpusa-Suitan Bazar Crreke, {Formerly
Commercial Tax Otficer, Sultan Beegar Lirsteg, Ahids Division, Hyderabad,

4. The Branch Manager, Insian Ueerssas Bank, Bank Sireet, Hedarabad,

e

The State of Telangana, Hep by s Poocgial Secoelary, Rawsnee (CT-11)
Dapartment, Telangana Sacmelanint, Hydorabad

-RESPONDENTS

Petition under Aricle 226 ol the Tonshiluban ol Irdha praying that in Ihe
circumstances sfated in the attdawil hled therowalh the High Courl may be
pleaszad to ssue Wit of Mandamus or any other approgriate writ or order or
cirection declaringfajthe  Acl 265017 dated 0212 2017 issued under the
Telangana VAT Act, 2005 to furmss Amend Fefangaes VAT Aol 2008 is in
violation of Adicle 213, 246 and 24200 Ernmry D4 of Lt 1, Section 19 of the
Coonstitution 107 Arencdment Act, 2006 55 uiira vires tne Constitution of India and

vold aby inbio and declare (bithe achon ol this T31 resgondent in passing e Suo
tolu Revision Proceadings, datad 200102 A0 paasald undar Sedation 32{2) of the
felangana VAT Act, 2005, in reviang the Acdl Assessman? Procesdings passed

by the 2nd respondent, dated 23122015, lor the lax period 2013-14 {o 2014-15
undar the Telangana Malue Addoed Tas Act 2005, as arbitrary, contrary to law,
bias, against weight of evidence Aol protalolmes of e case, ex-facic barred by
limitation and conseguently sot asids o Revsion Procasdings of the 1st
respondent, dated 20122021 as aull and wols

1A NO: 1 0OF 2022

Potition under Section $5°0 CP0 sravmg e i S drpamatanaes statad in
the: affidavit filed in suppon of the poetbon, Sha High Court sy e pleased o diract
the 3ed respondant to relurn thee Bansoers Chagae for Bg 2 S0 0000 gollected liom
e acoouind of e Paliiosar fromm thye dth respcindgent bank and if the amount is en-



i
cashed to the State Exchoguer, refarn the amoont of Rs # 50.0000 o the
Petitinnor forthwith, in the interest of justice and equity, pending disposal of the
abowve Wil Pettion as olberasse, the Pebbioner would be put to severe loss and
nardship.

1A NO:; 2 OF 2022

Foutin unoor Section 191 SPC praying that in the circumstances stated in
the allavi! Tiled m suppot of the pefition, the High Court may be pleased. 1o
suspend the operation of the Revision Procesdings of the 18t respondent, dated
20.42.2021 passoed for the tax penod 2013-14 0 2014-15 under the Telangana
Value Added Tax f:t 2005 including Effectual Orders of the 3rd respondent
dated 22.1Z 20217, pending disposal of the above Wit Petitiaon, as athenwise, the
Patitinner waild be put to sevare toss and hardship.

Counsel for the Poiitiewer; 511, SHAIK JEELANI BASHA

Counsel for the Respondent Nos, 1 to 4; SR, K, RAJI REDDY, 5C FORCT
Counsel for the Respondent No. 5. GP FOR COMMERCIAL TAXES

WP NO: 17281 OF 2022

Between:

Mbs Py efea Danited {(Formcrly BMis. Thithankar Infra Limited), 4th Floor, My
Home Tyooon, Litcstyle Buitding. Greentands, Begumpet, Hyderabad. Hep. by
Heg Frirsctor M Moltsalis Darmed abanmed

PETITIONER
AND

1. The Commeoa Tax Officer e ety Begumpet Cincle. Hyderabad.

2. The State of Telangana, Hep. by its Principal Secretary, Revenue (1)
Departimenl. Telangana Secratanal, Hyderabad,

.RESPONDENTS

Fetificn undor Anlele 226 of the Constitation of India praying that in ihe
circumstancos slamnd B the affidavit filed therowith, the High Court may be
pleasad to ssue Wot of Mandamus o any other appropriate Wl or Order or
direction deciarng

(&) b Ao 200007 dateg 20022007 Issued undear the Telangana VAT Act,
2005 1o furdber Amend Telangana YAT Aok, 2005 isin viokatton of Adicie 213, 246
and 2465, Enire 54 2F List 1| Section 19 of the Constitution 101 Amendment Act,
200 as s weess e Domstbutoa e of odlia and «oid abo dabic and dedlarne,

(h)the acticon of e at Resgondent in passing the Best of Judgemsnl Audil
Asscssmont Frocescdings. dates Q2052022 in Form YAT 305 far the L il



201510 under the: Delangans Walus Ackiedd Tax Al 2005, withoo) considerin tha
abjections af the Potitionor, as arberary. contrary to the provisions of the Act, mors
parbicularly the Audl Asssscmion Procoodings of 1he 180 respondaent is ex-laoe
Barred by limitation réelying uoorOroinaace No 202017, dated 17062047, withiou!
parisdichicn and n o wlation of Principics of Matural Justice and oopssgqueanthy set
aside the Audit Asses=ment Prooeedings of the 151 respondent, dated
40372022, asrndll and woid,

IA NO: 1 OF 2022
Patition under Secton 151 CPC praying that in the circumstances stated n

lhie affidawil filed in suppert of she petition, the High Court may be pleased to

suspend the Opsrabon of the Acdit Assessment Proceadings of tha 951

respondent. dated Q4fDR 2024 for the lax panod 2015-16, passed under the

Telanmana Value Added Tax Aol 20053, pending disposal of the abowe Wit

Peiilion, as otheswise o Peliliosir will be put to severe loss and harashis

Counsel for the Potitioner. S 1L SHAIK JEELANI BASHA

Counsel for the Respondent No. 1: SR1L K. RAJI REDDY, SC FOR CT

Counsel for the Respondent No, 2. GP FOR COMMERCIAL TAXES

WRIT PETITION NQ: 18767 (F 2022

Betweaen:

hifs Hingragkss WAk Slesls Povale Limited., Binjrajka Bhavan,  Woest
blaneddpally, Socurdorabag 00 02¢, Siote of Telangana, Rep. by ils
Directar, Mr Habu® Hirgrogks

- PETITIONER
AND

1. The Commencial Laxs Ulhcsn Heaumpel Depoly Comumissonar Offlice,
Hyilerabiad

2 The Commwrcial Toe Officer Mamedpally Circie, Begumpei Livision,
Hydorabas

3. The State of Telaraans. 200 by its Frincipal Secratary, Revenue (CT)
Ceapardmerd, Telangans Secrctanat, Hyderabad.

.RESPONDENTS

Patition under Adicle 00 ol the Gonstiiticn of India praying that in the
circumstances staled n the afcave Tded therewith, the High Court aray b
ploascd (o (gsus Wint ol Mandarmus o Jmy other appropriate wnl or oracr ol
direction deglaning the achion of tha 150 respondent in passing the  Foenally
Prococdings, dated 2005 2000 sepeed on the peliboner on 05,04, 200 To: b tag
peringd 201495 under Sectio® G4 7 of the Telanpana Value Added Tax A
2005, levying penaity 40 25 parcentaco of the dispubted @x, withoul corsidannn



L

the objectinns of the Petitioner, as arbittary, contrary 10 law, and n viotation of
FPrincipies of Matural Justice, ex-facie barred by limitalion and consegquantly Get
aside the Penalty Proceedings passed by the 13t respondent deted 249 003 #0202
as nall ard woed

1A NO: 1 O1F 2022

Fetton unaer Section 191 SPC praying that in tha circumstances staled n
the affidawl filed (0 suppon of the petition, the High Court may be pieascd o grant
stay of all further proceedings, pursuant o the Penally Procsenings of the 15
Respondent, dated 20.03.2022 for the tax period 2014-15 under the |elangana
Value Added Tax Acl, 2005, pending disposal of the abowve Writ Pefifion, as
otherwize. the Petitioner would be put lo severe oss and hardshop

Counsel fo- the Petitioner: SRI, SHAIK JEELANI BASHA
Counsel fo- the Respondent Nes. 1 & 2: SRI. K. RAJI REDDY, 5C FOR CT
Counsel {fo- the Respondent No. 31 GP FOR COMMERCIAL TAXES

The Coutt inade the following:



THE HON'ELE THE CHIEF JUSTICE UJJAL BHUYAN
AND
THE HON'BLE MRS JUSTICE SUREPALLL NANDA

12512, 12546, 23379 & 25570 of 2021; 2922, 15971,
15988, 16384, 17381 & 18767 of 2022

C'I:.IIFII..['PIDN ‘J[{DER. PR e Hl et Dl e il M e

Hoard Mr Shatk Jeelant Basha, learned counse
tpr the poetitionsrs and Mree KERagl Hedav learmes
setnnr Handing Counsel tor the Coammeroal ] as
Lepartment appearing for the respondents,

ES 1 15 submitted that the present writ petiinns are
covered by the judgment delivered an OO0V 2020 a0
WoE Mo Y893 ol 2020 and batch (M/fs. Sri Sri

Engincering Werks v, Deputy Commissioner (CT))

woordingly, the st petitions  are  atlbowes

rerims aof the atoresaid Judprnent.

"



d Miscellaneous applications pending, i any, shali
stand clescd.  However, there shall b no order as to
COSTS,

WP.Nos, 7743 & 135620 of 2020 & 2379 of 2021

That Fule Nisi has been made absolute as above witness the Hon'ble Sri
Ujjal Bhuyarn, The Chief Justice on this Wednesday, The Third day of August,

Two Thousand and Twenty two.

To.

Sd'- | NAGALAKSHMI
DEPUTY REGISTRAR

HTRUE COPY! Yy

SECTION OFFICER

1. The Deputy Commercial Tax Officer-ll, Manedpally Ulrcle Beguamipe]
Division, Hydsrabad

¥ The Commercial Tax Officer, Maredpaly Circle, Hyterabsn

3. The Principal Secretary, Revenue (CT) Department, State of Telangana,
Telanoana Secrelariat, Hydorabad.

4 The Deputy Commissiones (CT){FAL), Kanmpagar Divisoa,

Kanmnagar,

The Commercial Tax Officer |, Kanmnagar Circle, Ranmnoagar

The Commercial Tax Officer. Madhapor-1 Circie, Hyderabad Rural Divisson,

Hyderabad.

The Commercial Tax Officer, Madhapur Circle, Rangs Reddy Disticl

[he Deputy Commissioner (CT), Chanmmar Division, Hyderabad

. The Commercial Tax Officer, Audit. Charmina: Divesion Byderabad.

10.The Deputy Commissioner (CT) Saroomagar [hvision. Hyderabad,

1. The Assistan! Commissionar (CT), Audit Sarommagar Division, Hyderabad.

i

E: S

12 The Commercial Tax Officer, Vanasthaliparam-1l Circle, Sadormagar Division,

Hyderabad.

13. Tha Commercial Tax Officer, (The Assislan] Commessonor of 2tate Tax)
Machaam-Il Cirele, Hyderabad,

14, The Assistant Commissioner (CT), Begumpet Drasien, Hydorabad

18, The Commercial Tax Officer, MG Road-5.0.Road Circle Begumpat Division,

Hyderabad
16. The Addditional Commissioner of Stale [ax Puneguita Cidsen, Hyderabad
17, The Commercial Fax Officer, Kivairatabad Gircie, Hyderatad
14 The Azsistant Commissionar (ST}, Sanathnagar Circle, Purjaoutta Dhyisso,
Hyderabad

\



Fh

19, The Deputy Commissicnsr (G 1), Ssoundersbad Divisioe: yderalsad
20.The Deputy Cammernzial Tax Qiicer 1, Enforsamen Wing, Hyderabad.

1. Thie Assislant Camrmussicnss (G710 T, Secunderabad Division, Hrderahad.

22 . The Commercial Tax Gfficer, Vidyanagor Circls, Byfeoal s

23. The Joint Commissioner (ST Abids Doz, Hyderabar

Zd. The Deputy Commergizl Tax Oificen, MNampally Circe Hyderabad

25.The Assistant Commissionor (ST Barkatpura Sutan Basar Crcls, (Formearly
Commearcial Tax Officor, Sultan Barar Crele), Alods Thvision, Hyderabad.

26. The Branch Manager, Indhan Cuearssas Hank, Hank Sireet. Hydorabad.

27_The Commercial Tax Officer, Begumpe: Cirale, Hydarabhsd

28. The Commernzial Tax Cificor, Marrodgally Tl Senurmpeet Diision,
Hyderabad,

20.0ne CC to SRI SHAIK JEELAMI BASHA Advooas [OPLIG]

30.0ne CC to SEI K. RAJ REDDY, S0 FOR CT I0OPLIC)

1. Two CGsta GP for Commearcial Taxs= HigbeOoar! for 1he State of
Telangana. [OUT]

32, Twio CO Capies,

33,00 Spare Copy
(Along with a:copy af the arcer dF D507 im0 WIE NGO TBI2020 & batch)

hne
._.-"r.-

-



HIGH COURT

DATED:03/08M2022

COMMON ORDER

WP Mos: 7743 & 13520 OF 2020, 5010,
8TBE, 12512, 12546, 23379 & 25570 OF 2021,
2922, 15971, 15988, 16382, 17381 & 18767 OF 2022

!JﬁIHUWiHQ the \
¢ without costs

'\..l"'\.



THE HON’BLE THE CHIEF JUSTICE UJJAL BHUYAN
AND
THE HON’BLE SMT. JUSTICE P.MADHAVI DEVI

WRIT PETITION Nos.7893, 9550, 16527, 16853, 16896,
16903 OF 2020, 494, 7128, 7054, 9622, 10046, 11414,
11996, 12778, 15215, 15822, 15841, 15853, 15942,
17095, 17102, 17314, 17988, 18258, 20079, 20710,
20788, 21542, 22651, 22940, 23336, 23386, 24282,
25561, 27294, 27533, 28797, 29743, 32129, 32373,

32653, 32697 and 34054 OF 2021

COMMON JUDGM ENT EL DRDER

{Herr Hlesn ™ble e ke il

Issue raised 0wl the wrir petitions being identical, those
were heard together and e being disposed of by this common

Judgment and orde;

2. We  have  heard W 5 Ravi, learned senior counsel,
Mr. 5 Dhwarakanath, learmiea senior counsel, Mr.S.R.E. Viswanath,
MoV, Bhaskar Heddy, Mo Shak Jeclani Basha, Mr.Karan Talwar,
Mr G Narendra Chetre,  Mro AN ASiva Kartikeva, Mr P Karthik
Hamana, Mr D.Srinmas, MeTe) Prakash Toshniwal, Mr.Pasam
Mohith and Mr. Venkatrum Reddy Mantur, learned counsel lor the
petitioners: and Mr B S Prasad, learned Advocate General for the
State ol Teuangang alons with MK Rl Reddy, learned semion

standibg counsel or Cemmeroil Taxes.



s Challenge made in this batch of writ petitions 15 tw the
constitutanality  of Telangana Value Added Tax [Sceond

Amendmant Act, 20717

4, it 15 the contention of the petitioners that Telangana Value
Added Tax (Sccond Amendment) Act, 2017 is wltra wres Lhe
Ceonstitutian of India and thus unconstitutivnal. As a corollary,
praver ltas been made that all notices and orders issuad or passed
on tha: sirenath of the extended pertod of limitation of six yeurs i
weerns of the sforesaid amendment Act should be doeclared as

epgal, nul and void and quashed accordingly.

3 Bt procesding further and to understand the provisions
11 f1E o e serapective, it would be apposite to first advert 1o Lhe
Tetangano Vidue Added Tax Acty 2008, more parizcubarly, Thiose
provision= which  have been either omitted or amended o

pe

substituted by wriue of the Telangana Value Added Tax iSecond

drmeditcdme i el 2017

] Fhe Tenneana Value Added Tax Act, 2005 was imitiulh
enarted aq the Andhra Pradesh Value Added Tax Act, 2000 Aflor
bifurcann of e State, nsofar State of Telangana is concerned,

lae wliov coactment has been renamed as ‘The Telangaog Value

Added Tu: A A (nriefly, ‘the VAT Acl®, heremnaitert. 1L 1s wn



Act to provide for and consolidate the law relating to levy of Value
Added Tax (WAT) on the sale or purchase of goods in the SBrate af
Pelanganu and for matters connected therewith and incidental

IheEreln

¢ Chapter 'V of the VAT Act deals with procedure and
adiministrition of tax, retirns and asscssments, [0 comprises o
acctions 20 to 400 Bection 20 deals with returns and  self
ERASOSRITICTT LY As per Bub-Bection (1), every dealer rewsiered
aieler SBection 17 of the VAT Act, shall submit such return o
retuirns alomg with proof of payment of tax in such manner, withi
suen hime amd W osuch aathonty as may be prescribed. Sub
seetion (4] savs that every dealer shall be deemed to have been
assessed to tax based on the return filed by him, f no gassessment

ade within a period of four years from the date of liling of the

o 8 mection 21 deals with assessments. Sub-Section (1] of
sSectinn A1 savs that where a VAT dealer or & Turmover Tax (TOT)
cicaler fails to file a return in respect of any tax period within the

proscribed period, the authority prescribed shall asseas the deale:

e the szl period forsuch default o the manner peesoribed.



i

8.1, As per Sub-Section (2}, il a VAT dealer ar 1071 dealer
submits 2 return along with evidence for [ull payment of tax,
subsequent to the prescribed time the assessment made under
Sub-Section [l shall be withdrawn withouwt prepadice to o any

imterest or penalty leviable.

B2 Sub-Section (3) deals with a siuation where the
authority prescribed is nol salisficd with the return liled by the
VAT dealer or TOT dealer ur the returnappears o D= incarrect or
incomplets, 1 which event, he shall make the assessment to the
best of his judgment within four years of due date of the return or
within four years ol the date of filing ol the selun, whichever is

ater,

3.3 Power to conduct scrutiny of accounts i= privided in
Sub-Section (4) and making of assessment in the cvemn of willful
evasion of tax iz dealt with 1n Sub Section (5] 0 Suls-Section (G
the  prescribed  authority  has  been empowercd to make
reassessment when the asscssmen! was made under Sub-SBections
{1} to (3) and such assessment undersiates the correce fax habelity
of the dealer, within a period of four years from he date ol such
asgessmert. As per Sub-Sectiion V), where any asieskirent hias

hieen deferred by Lhe Coamrmissionet under Sub Becnen (of of



section 32 or as the case may be, by tne Appeilate Tribunal under
the proviso 10 Sub-Section 4] ol Becion 33 on aceount nf any stay
pranted by the Appellate Tribunal or by the High Court or by the
Supreme Court, or whereas appeal ar other procesdings is
pending before the Appellate Tribunal or the High Coarl or the
Supreme Court invelving a questinn of law having a diregt bearing
on the assessment 1n guestion, the peooed doring which the SLay
order was in foree or such appeal of proveccdine was pending shabl
be excluded in computing the perind of four vears or six years as

the case may be for the purpose of malking the asscssment.

8.4, Sub-Sectian (8) savs thar whers an assessment made
has been set aside by any Court or by 1he Appellate Tribunal, the
period between the date of such assessmenl and the date on
which it has been set aside shall be excluded in computing the

pertod of four years or six years a5 1he case muas be for making

any fresh assessment.

o Scction 31 provides for appeal to sppellate authority, As per
Sub-Section (1), any VAT deales or TOYT dealer ar anv other dealer

abjecting to any order passcd or peoseeding recorded by oany

Aadthworly under the provisions of the YAT Act ather than an order

prasscd or proceeding recorded n a0 Adiditional Commissionct or



Joint Commissionar or Deputy Commuissioner, may within 30 days
from the date on which the order or procesding was served on
him, appeal to such gulhority in the manner prescribed, As per
the first proviso, (he appellate authority may admit an appeal
within & further peried of 30 davs if he is satisfied that the
the initial perwod of 30 dave. The sccond proviso says that unless
the appellint produces proof of puyment of 12 %% of the disputed
tax, penalwy, interest ooy other wmount, the appeal so preferred
shall not be admitted by the appellate authornty. Sub-Sections (2)
Lo (B} Tay down the procothine to be followed by the appellate
authority; the teliel that may e granted and the Anality attached

to such appellas oreie

10, Revisivn by Commissicrer and other prescribed authorities
i deglt Wit in Sedtim 32 Az per Bub-Secton (1), the
Commissionar may sun meiy eall ter-and examine the reeord ol
any order passcd o proceeding recorded by any authority, officer
or person subordinate (o hun under thi provisions of the VAT Act
and if such order ar procecding recorded is prejudicial to the
interest of revengin. T gl such enguiry or cause such

eniquiry to b made snd sobreet tecthe provisions of the VAT Act,



may wntiate proceedings o revise, medily or set aside such order
or proceeding and may pass such order in reference therele as he

thinks fit.

1Q:1. As. per Sub-Section (2), such power may alse be
exercised by the Additional Commissioner, Joint Commissioner.
Deputy Commissmner sod Assistant Commissioner in the case of
orders passed or (wnceedings recorded by the authorities, afficers
Or persons suborcinate o thes Howewver, as per the proviso,
such power shall ot be exercised by the revisional authority in
respeet of an ssue or gueston which was decided on appeal by
the Appellate Tribunal under Seennn 33,

102, SubSection (21 savs that i relation to o an order of

assessment passed Under the VAT Act, the powers conferred by
Sub-Sections (1 and [} shall Le esergisable only within a periad
of four years from the dare an which Lhe order was served on the
dealer. lowever, as per Sub Secnon (4], no such order enhancing
Hny assessment slall be passool without piving an opportunity to

the dealer to show cause aguinst the praposed enhancement.

10.3 Urider Sub-Scetion (o) the revisional authority may
defer any such provecdings 0 an appeal ‘or other proceeding is

pending before e Appellace Triboanal or the High Court or the



1o

Supreme Cour't invalving a question of law having & direct bearing

o the order or procecding in question.

L4 Ar pwi Bub-Section (6], where an order passed under
Scotion 320 15 ser aside by any Court or other compeatent authority
under the VAT Act for any reasen, the period between the dute of
such order and the date on which it has been so set aside, shall
be excluded 0 computing the period of fonr years specilicd in

Sub-Sectiva (2 T Lhe aurpose of making a fresh revision, Fany,

-t
Y

nder Sub-Section (7)), where any  rovisional
aracesdings toder Section 32 has been deferred. on account ol
anv stov order granted v the Appellate Tribunal or by the Theh
Coure or by the Supreme Courl in any case, or by roason) o e
[act that 20 appeal ar other proceeding is pending before the
Appellate Tnilbunal or the High Court or the Supreme Courl
invelving & quearian of law having a direct bearing on the order vr
proceeding in question, the period during which the stay orde
was in ferce or such appeal or proceeding was pending shall be
excliaded 10 cornputmge the pened of foar years spocifiod in =uh
Sectlan [3) bor the parpose of exercising the revisional potwe:

Linteler Sectinn 32



11, Bection a7 which fnds place in Chapter VI dealing with
cltences and penaltics provides far penally for unauthorizerd
eacess collection of tax. Sub Section (1) prohibils any dealer from

collecting any surnt by way of tax in respect ol sale or purchase of

any goods which are not liable 1o tax under the VAT Act.

11.1 Sub-Sections (2), (3 and {4) say that i any peraon
collecls Lax in contravention of the above provision, the sum s
cllected  shall be forfeited either wholly or partly to 1he
Governmeril, In addition, such a person shall be lhable o pay

peralty ol an amount equal to the amount of 1ax so collecied

2 Bub Bection (3] says thal no order of forfeiture shiall be

made after expiration of three years from the date of colleciion of
the wmount referred to in Sub-Section (4). As per the prowiso. in
cormpeiling the said period of three years, the period during which
any stay order was in force or any appeal or other procescitg mn

respect Thereol was pendmg, shall be exchaded.

3 o B

he Goods and Services Tax (GST) regime came 1o be
mrediesd no the country . by way of the Constivution |11
Aamenceent]) Act, 2016, In this context we may advert o the
redevant provisions GF the Constitution (101 Amendment) Act,

L As per Seetien 2ol e aforesaid Constitution - Amendment



Act, after Article 246 of the Conmtitiztion of Incia a8 new Arficle

246-A came o be nserted. Arocle 2496 A reads as undel

T304, Speewd] Prowisien wuiih pespect bo goods aned sermoes
fay -
(1] Notwsithstanding angthing confaired oo fes O ang
234, Parliament, and, subject to clouse (21 the Cegsaiune uf ceery
Sratg, have power o make lowes with respoc? Toogools dned Saviines
bery vrpresed by the Uvdone ar by such Siate

2 Forlemen! hos exolusive power 100 Gie it dith
resped lu yoods and servicoes tax where theé supply of goads or of
sgrpices, nor bath tekes ploce in the course of indersiare ronhe o
FOTTTIE T,

Explangtion.---The provisions of e ardiol, 0 resgac! af
fpesrds angd sercey e referrod o e clanse (00 af the amicle 754
fockhe oot from the date recamirrndend By #hue Draocds cinel S vs
e e P e R

12.1 As per Section 7, Article 268 A of the Constituiion has

hesn onvitred,

| B After Article 269, Article 2ZT-A has beon osvsarted.
Artiche 265%-A 15 4y under;

2594, Lagy and coflection of géods anil Sonnes o

saursy af inter-siafe trode or commerce-

(1} Goods and Sermces tax o sapphes o the colisse o)
frter-State trads pr oommerce shoit e leweed ol collos el Dy
Covernreerd of Indig and soch toxe shall be gpgeardioned Betinen
fher Tndow and dhe States - tha monnar @5 el Ine i A
Fariment hy faie on the recometendetlions of e Coods el
Serviees Tox Courneil,

Explamurtion—For the moposes of thes glawse,  aegrdy aof
goads, pr oof sengees, orobath i o cognl of dragenrt Jepa N
tarritary of mdia shall e desmad o be supply of pocats e
SETACE s, ar nth n the oonrse of mter-State tricde ar cum e

0 RO e W I el iy 13 P [ O £ S et A o R P |
steall ol Favm part af the Consahdasied Faod ol Indic

(3 Wherd i amonnd collectoed s T D W ol
(30 hpen peen used for payment of the oo lesed by oo Stahe ooed o



2.3

iz

grficle 2464, such amonnt sholl wod Toem port o) e Clinsofidated
Frunid of Indie.

fal Where an amount oollected ae oy Tdoied By oo St
ungler wriicls 2400 has been nsed for panmest of the lay leiied
under clause (1) suck amount shall nel Joon ot ol the

Vinnsoldated Fund of the Siafe

{3 Parlicment meay, By o, fommadate the gnnciples for
clefermiining the ploce o swpedy, wned webeen sy af aoocts or al
serices; or hoth takes ploce ™ e Cogrse of fofer Shiile Trdo or
coremeree,

ses (1A4] and (1B) have been inseried Claoses (1A an

are q4s under:

1224,

article 29604 shall alzo be distebied Detncon the Oaeoe e
the Hlates in the manner provicded o shieae ()

14 The tex oullected by the (daon ander ciiese (g af

(18} The toax fdad and coflecotedd oy the Uneony e
clonese (3 of arlicle 24604 ol ariacds Jofid, cchnek hns Been
tsed for pagment-of The o dewie:sd b Whe Llvann podleroloese 11
o aRtels 2954, and the amiouni? AT e ii e n gl
olomese (1 of wriiede 2604 il sleo e clistmlngesd batzecn the
Uivion and the States in the oo preaoslodd i claise 720

mectionn 12 says that aber Article 279 a new

27U-A shall-bemserted. Article 279-4 reads as nnder:

2ERA, Goodsand Services Tox Cowncy!

(1} The President shall, witfeds o0 aoss Sreme the dade af
copnrmericement of the Constitetion (Chies Eandeed el
Amendrient) Act, 20106, by order corstidaies o Coamen to dee oollerd
Pher Cioaels and Services Tox Cognanl

I rut

(21 The Coodds e Services Toe Copen! <dun!d ool af the
fullovinreg members, namaly!

fa) the Uinitor Firosiee Mirister, o of Neamice soogs

i ke Do Mirnster of Staie o ofcoge

i Wepemee ar Fiediio: sy

fod The Minister in chargee G Flesogroe o
Copreelfom Gr gy obher Miniahee qoeinnme

As per Bection 10, after Clause () ol Article 270,

d (18]

Arnicle
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By ek S Croper e nd e iHERLDETS:

(31 The Members of the Cionds pnd Serimces Tax Councl referred
Fooin swhbeclause o ol the olaise (20 shall, s saon oz oy b,
ghotse ane omongat thamselies o e the Vies-Chaoirperson of the
Councl for such oo v they moy decide,

(4 The oods aod Services . Tax Cenry! sRall maeke
recpnre et s Lo D Denoary el Dl Siote namn—

@) the trixes, cossas ond siwrcharges fewed by the Union, the
States and the lnegl hodies whick siay he suhaumed in the goods
el sdruiees i

flaj thz gands and gerviees that oy be sulpected o, or axempled
Frusn thee goods g serpees Lo

(o) model Uoods ano Ssroces Tox Lows, panciples of ey,
apportargaent of Cewcls g Sertioes T feeedd on seephes e the
anerse o indge-stotet Dogeds 0 cosmrpaied o aicer onidles 2008-A and

The prncrples et eqpeem the alaoes of svigaey;

fdf the thrashald fimot of furncoeer belowe which goods  and
SerUtecs oy D exereted Do oond s o serrces o

e the nates cludiey oo cetes uath bands of goods and
sertdues o

(7 ary speaal wte au vtes by o specified  pariad, o raise
etcdelifiomn] resores durig unu satead colttmidy or disoesier;

fid) spected presisien Gt wiEnect to b Hlates af Anmochal
Prodoesh, Assoam,  Joereen aed Bosheur, Moegooe, Meghologo,
Mizoram, MNpgelaiod,  SobLam 'I'fllr.ll..'rn;:l, Hirndpchod  Prégasn omnd

Cirteerdir Ticaroed road

fhjany ether matter ooluiag Yo e Good s and sercfoes Tax, as the
CoORrees TILO e

() Vhe Srmnns oand soreioes Toa Cooencdl shall reconsnend the
deite o ietaeh the goods orsd semaces tax be lewmed on petroleum
amada gh spced L sniioe soesl gl Ty indein s petal),
FLEALIATENE (NS PH e e acfiesl fperlinetes frdel

(6 Winite dicchonigng the fyeections cobfermed by s article; . the
Cragd s Hnd S rraeses T st bl e gpaddded by the feed fora
horrrgr el ptmeabire o qeadds oo sereices foae and for the
dareintmecns of g Lorianrien aedoer! waier o dodds and
HETTROEN .

frk e il a3 Bited coiibee g Memadrg of e cisgdda ond
Sermace 2 Toen Capesndl sl guostiinty e quarcng ol s meelmgs:



T

(8] The Uewwds ared Servess i Cogvod shall determine the
prrovedure i Mhe perform o of (ts Spnictings,

P vy decisiorr ol Ve ChinonS s el Secosees Trooe Conenen? shadt e
lekeen ert @ meeting, tey oo megomiy ol el less than theee fourtfes of
e weaghled voles af e rembers prosont amed vating, dn
arodrdance wath vhe follonomyg prvcisias, aomesiy

ey the dote oaf dthe Cendrod flavernment sHall be o
eoengrhloger af nne-thard of the tofal otes cost. aned

(B} the vitens af ol the Stewe Covermmeanis teien together
stutl! have g waighitans of e fheeds of the total votes cast, in thot
rLeeTIrg.

(LN Ner wrer ar peoteodinggs ol 1 Doads gnd Beriioss Toos Coundil!
ghodl e tmoaled mgeely by retioon of

Sl ey adednoy i v i e ot o N evnstiniion ol Lhe
Coaenonls or

(Bl any dafizct in the appointment s porson as o Member of the
Cozineil; nr

(ol any procaducad irrogulorty ol e Coooeil ot affecting the
rrerils af M gse,

T The Gonwds gieddd Bemaies Doy O ocesnl - shedl ostablish o
mechantsm to oo facioate et (s il

fex] Bt TR Clonirnmess ol fadia aod ang of mord Stales; or

] Betusen (e Govdrmment af fidio and ang Slate or States on
ane sida cord oree pr mare oo Siites e e ather sides or

[ o) beluween Do ae e Sioros,

arestng ot of the recopmerdsatons. af the  Souneld  or
irrlemnerttaion therant,

12.5. section 14 savs that aier Clause {12) of Arlicle 366 a
new clause being Clause (12-A) shall be inserted.  Likewise after

Clause 26, Clauses (26 A1 and {26 13 shall be inserted.



Lix

12.6 A oriacial amendment made was in the VIl Schedule Lo
the Consttution, As per Seetion 17 (a) in List [ (Union List) lor
Lot B4, the following entry shall be substituted:

R Ltney o) exeise on the folloudng gosds menufachered or
prracdic el o frdio, narcly:

el Pabeahmim e

{t Hicit ool drsel;

fil Mome st feommondy kneron os petrotl);
jir ) SRR d ik

'l Arntion mrbne fuel ond

] Fodier oo i tehaaen produets. ™

gl Frnrres 52 and 92 C have been omitted.

-
o
b
—_
=
L
-

w0 ws per Section 17 [b), i List I [Slale Lisyg
Entry 52 lus oven omitred and for the existing Enlyy 54 1he
[l lowitie «iates s heen substitutad:

T un the male of petreleum erude, fogf speed
et ot st dpommeardy Kronen as petrol), nafiral ges,
gt ek tweed and aleohelic Gguor for hdmon
e i pos by e pelailing sole e The course of nter-Siaia
Yrcpid o arocirroe e v oarelen fre fe eolrse r;lj':'nfﬂmﬂ!:nnm' trector o

cramireei e ) ik praaeds, T
L2.5 =ecton 19 mays that  notwithstandiong aoyvihong
conbarnert i 1 Cansritutinon (1015 Amendment) Act, 2016 any
provision of ar law relating to tax on goods and services or on
both m torce 1 oany Siate immediately before commencement of
the atoresacd Act whach 18 mcpnsistent with the provisions of the

Constitution post =uclh amendment shall contintie to boe i foree

v ameaded of ropealed. by g competent legislatuee or ather



corpetenl suthonty ar until expiration of one year rom such

commetncement whichever 1% rarlier.

13, Thus, what the Ceonstitution {10715 Amendment] Act, 2016
Fras dore, amongst others, is that 1o has introduced a new article
called Article 246-A and has substituted the existing Entry 54 in
List [T of the VII schedule o the Constitution. Clause (1) of Article
d26-0 starts. with a  non-obstante  clause, It swyvs  thal
pobwithstanding . anvthing contained in Articles 246 and 254,
Parbiamoent and subject to Clause (2}, Lepislature of cverv State
have power o malke laws with respeet to poods and services tax
(AT impesed by the Union er by such State, This is clanfied in
Clatise () by savme that Parbiament has the exciusive power Lo
ake liws with respecl o GST where the supply of goods or o
services or hnth takes place in the course of intersstare trace or
cpmmerce. kotry 53 ol List I i.e, the E;tatE.LlﬂT oSt amend e
now provides thot state Legeslalure may make laws on taxes an
the sale of peoreleam coude, high speed dicsel, motor spiri
(commornly known as petrol), natural gas, aviation turbine fuel
At aleoholic iguor for human consumption but oot inchialing
setbe 0y tte course of inler-Siate rade or commerce or Sale in the

course of mternanonal trade or commerce ol such gon] 5
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14 fis ier Central Government Norofication Mo S002980 (g
dated 19062019, the Central Government in exercise of the
powers: canferred by Sub-Section: {2 of SBection (1) of the
Constitution (1012 Amendment) Act, 2016, appointad the 16 day
of Svptember, 2016 as the date on which provisions of Sections ]
te 11 and 13 to 20 of the said Amendment Act would come into

forees,

15, Follewing the Constibution (108 Amendment) Act, 206,
Parhament enacted the Contral Goods and Services Tax Act, 2017
{briey, the CGST Act’, hereinafier) to make provisian for levy and
cotbection of tax on intra-State supply of goods or services o bolly
Ly the Central Government and for matters connocted 1 herowitl
and wncidintal thereto. As per sccuwon 1 (3] the CGHT Act shall
come inte force on stuch date as the Cenrral Government may by
netifieation 11 lhe official gawetle appoim. Several dates were
natified by the Central Government as the date for conung into
torce of va~ious sections of the CGST Act, such as, Scelions 1 w 3,
10,22 ta 300 135, 146 atd 164 came into fofce o 22 e 1057
BROMmMe KBRS came into force o 01.07 2017 whersas Sectlon 32
gatne e force onD1.1002018,  Likewase, Parllamens enaoceed i

Integrated Goods and Services Tax Acl, 2017 {IGSET Act| o ey
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and colleeuon of tax on mter State supply of anods or services or
both by the Central Government and for matters connected
therewith or incidental thereto, Like the CCGET Ao, Central
Crovernment nofified various dates as the dale for coming into
force of relevant provisions of the 1GST Acr. such as, 22.06.2017
and QL.0O07.20017. Further, two more Acts wore enacted by Lhe

Parliament post the Constitution (101 Amendrioent] Act, 2016,

6. Legislature. of the State of Telangana vcoacicd the Telangana
Gipods and Services Tax Act, 2017 FTPGET Act' herenatters 1o make
provisiun for levy and collection of tax on intea Sine supply of
conids or services or both by the State of Telanaans TUST At
recemnved the assent of the Governor on 250520100 and was first
published in the Telangana Gazclie on 27052017 Varidus
provisions of the TGST Acl carne ivitg [oroe on o various dates.
While Sections: 1 and 2 (definition clausel caome mwe force on
002017, Section 174 which provides lor iepeal and saving

CArne o lorccon 8107 2017

As noticed above, Section 174 providoes for repeal and saving.
S por Sub-Section (1), sdave d&s othersise pronddedd in the TGST

Avt, urncand rom - the date of commrienocitien] o the TOST Act, the

VAT Al amongst other Acts except in respeet of aoonds mcluded i



Entry 54 of the State List of the VI Schedule o the Constitution
were renealed,  HBub-Section (2) clarifes that such repeal would
not revive anvthing not i torce or existing at the tirme of such

repeal or affect the previons operation of the repealed Acl ete.

18. Govermmenl of Telanguna i the Revenue (Conumercial
Taxes-II) Department issuced GO MsNo 107 dated 24.06.2017
dirceting sublication of 4 notilicalion in the gazette appointing
2206201 7 as 11w date un which provisions of Sections 1 to 5, 10,
22 to 30, 13%, 146 and 164 pr the TGET Act would come into
force. Litewise, GO MsNo 123 dated 200082017 was issued
whereby 11 was notified that U1 07 2017 would be the apponted

date for coming into loroe varous provisions of the TGST Act

including Fecticn L7+

19, Telangana (hrdinance No 2 of 201/ was promulgated by the
Governor on 17062017 to rarther amend the VAT Act. Preamble
to the Ordinance sayvs Ltha Govdrnment of India had enacted the
CG3T Act and Government ol Telangana had enacted the TGST
Act., Both the Acts bad nol been trought e feoce, Though the
VAT Act was repealed by the TGST Act, the saone was vet 1o be
brought ot lorce. TLowas mgnlwaed that suaeh repeal wounld ot

affect any investigation tapnry, verificanon including  scrutiny



and audit assessment procecdings eie, winch may be nstituled,
continucd or cnlorced, whercalter lax, surcharge, penalty, fine,
mterest, forfeiture or punishment may be levied or imposed as if
those Acts had nol been so amended or repealed.  That apart,
such repeal would not allecet any proceedings, such as, appeal,
revision, review or refercnce swhich shall bhe continued under the
amended Acts or repealed Acts.. 1L wad also mentoned that it was
considered necessary (o strenglaen ceriain provisions of the VAT
Act to overcome any amiations to help effective  revenue
reglization besides preventing leakages Accordingly, it was
decided Lo amend thes relevant provisiuns ol the VAT Act by
undertaking legisiation.  Since iU was (decided to give cffect to the
above decision unmmediaiely and sinee the Legislalure was nol in
session, and as the Governor ol Telangana was satislied that
SHEeLImatances Sxrsl o whiieh rengddererd i MECCSSHTY for Fuierr Lo ek
immediate aciion; therefore, 10 exeicise o the powers conferred
by Clavse (1) of Arniele 213 of the Uonstituron of India, the
Governor promuleated Telangana Ordinance No2oof 2007 'called
the Telangana Value Added Tax (Amepdiment) Ordinance, 2017,
which came frile Torce with seiesedeae offeor Lo, 17:00.2017. By
the said amendment, certam provismos ol the VAT Act; such as,

inBection 20 (4], Section 20 (3 4, 18] 7)) and (8], Section 32 (3],



(63 and (77 and in Section 37, the words Tour years” or four years
or 81X vesrs' o three vears' stood substituted by the words “six

VOATS .

L0, Telzasans Legistature enacted the Telangana Valuc Added
Tax (Secend Amendment] Act, 20017, I received the assent of the
Governor on 20 712077, and wag first published in the Telangana
Crazette on U2 120077 The Telangana Value Added Tax {Second
Amendment} Art. 2017 has been enacted to further amend the
VAT Act. As per Secnan 1 (2], the Telangana Value Added Tax
(Becond Amendment) Acr, 2017 {briefly, ‘the Second Amendment
Act, heresaatieny has corme inloe force with effecl from 17.06. 2017
Basic thriust of the Second Amendment Act is to extend the
hmatation of four veors 10 siX vears. Accordingly, in Secnion 20 {4)
artd o Seetion 20 (30 (4L [BL (7] and [(8), the words four yvears’ or
Tour Viears of six vears’ have been substituted by the words ‘six
vears ] sooalsn b Bections (3], 6] and (7] of Section 332: The
second Amendment Acl also pruvides for insertion of Sub-Section
(LA} after Sub Sevtoen (1) in Section 21; besides omitling the firs
provisd n Suh Section (1) ol Section 31, T Section 57 (5) and the

proviso Lhereto, the wosts Theen years' hias been substivuued b



the waords

follows:

VEArS

i
S

1L Thrs Act may e called the Telanpana Yalue
Added Tew {Secomed Amendment) Act, 2017,

121 1oshall e decmed to Bave come ineo foreos willy
edlert from 17062017,

I the Telongana Ve Added Tax Act, 2005
Fereimatier rederred ta as the Principal Act], 0
seciion 20, a0 Sule Section ), for Lhe words Toar
v 1he wards ‘s vears” shall he substituzed

11 the princiad Aot an Section 21 .-

vilafter sulesrction (1 the following  sul-secioon
sl he tnserted, namely,-

1AL g Beery VAT dealer sholl within siich
rimie as may e prescribed, furmish cerridicares ol
‘Annual Consobdated Statement of Turmoscers’,
abone with other statements as may e prescribed,
chaly e D by Dhacked . Acoouintans within the
meamng of the Charted Accountamis Act, 1940 o
mrtes Tax o Proctiioner.,  enrolled wath thie
Lasmemereinl Taves Departnwent,

Provided  that  the VAT deader, whosc
ticner of eas than Hs 50 lakhs per annum, may
b e submmal the  slaternents  as o omay by
preseribecd, by selfl cectification, oo certified Ly the
“ales Tax Practitioner,  eomolled —with the
Cormmercial Taxes Depariment.

By Any VAT dealer, who fails oo furmisho the
eorlifostes  along wilh other stalemenls  waoder
s oo oo belere the peescribed date oo the
nzanner prescribed shall be able to pay penalty as
frzin b pretsiriled.”

i 13 s b-gection (A, for the wards “Toar vears”
perurring at bwo places, the words Tsix vears” shiad!

TR B Rat by RN N Eals |

§ il i sl sectwris [Hoaad 151, [or the wionds
Heobr wiars' the words stk vears' shall be

IR RN EET

The SBecond Amendment Acl reads

wits



[inh in sub-sections{y] and J8). for fha wionds
'four years or siX years, a5 the case mav he, the
wards "six veors' shall he subsGtoted

it [ the principal Act, m seclinen 31, 10 sub-section

[ E}.
i} the tirat provise sahall beapitted:

(] afler ormitling the frst poosvisoe, o Lhe
cHisting provise, for the wards “peoecided taether
that”™  the words ‘“provided that shall be

subsritgred.

3 In the principal Act, in section 32, oy sub-gection
13, B2 and (¥} for che words Clour woaes’ the
words 'six years' shall be sshatinuted.

£y In the principal Act, in Section 37, n subosertivn
5] and the provise thoreunder, for the words
Thizee  yewrs’, (e words ‘si years. shall e
suharifnted.

¥ The Telamigane Value Added Tax Scnencmen|

Ordinance, 2017 is hereby repealed
210 Following the Second Amendment Acl, as extracied above,
relevant provisions of the VAT Act would now read ws.under:

Section 20 (4 Every dealer abiall Te deerried 1o bave D fisesse ]
ro: ey Dasmed on the return filled by him, if no assessmoens 5o
within 4 perind of six years [rom the date of Dling of the relam

Section 2L 13 Where Lhe authordy prescribed (s mot sacaisal sl
a returadibed by thoe VAT dealar or TOT dealed or e rotigen supec s
fo be ncorrect or incomplete, he shall assess-ta the hest o bos
adpment within six years of due date of the return or within six
vears o f the date af filing of the retarn whichever s Sare

Secticn 215 GE The authonly prescribed may, bosed on oaoe
nfarmuilion available or on o any other bagis, ooeduc. @ dletade:d

I skl 5w result ol s 1-'~E'L'L.Ii.I.L':.' (R s LR Lo W e Ty

such asscrzmenc shiall e made witlin o period of =i years lion
Thie el of the perod for which the assessmenr 15 be macdc

sechion 27 mp The aatbiority poesceibed may seissess, wnere an
AN ERILCTIL Was .'||F1'tﬁ-!'|_'-.' (1 0 N PARTE Can MU R by RTIT & IO IS TR Y TS R
sucll sndessmenl understates the gorrect fax Dralahsy o0 e el
vilhany o poraaed o six years from The date of ok asdesamanm



b
T

sechen 21T Where any assessmenl bas boen deleereed b e
Comrmissiener under sub-section |5 ol Becthon 32 e ops the case
ey b, e Appellate Tribunal undder the prosvise e sub secton 2!
ol Bectiony 32 o aceoant of any stay crder granded Iy the Appellile
Tribunal or &8s the case may by the High Coart oor the Suprente

Sourl respectively, or o wherens appeal oo other procecdings =
pending elore the J':'I..-J'[_'lt!:]cl.r.t' Triliurad or the High Court or Sapreme
Cowrt imvolving a cuestion of law having o cheest beanimg oo b
asRcsament 1N question, the periad dunng which che stoy aréler wis
e Juree or such wppeal or proceedings wes o perainre shadl by
cxochuded in computing the peried of gix years s the cise cpay Le
o the purpose of making tha asscssment.

seclions 21 (8] Where an assessient made bes Deer sel asicde ©
arny Courl or o (e cage may e the Appelizie Trbsond, thee pered
bt the date of such assessment and the rhie sn whitch it has
brerern sedamide shall be excluded 0 compiiing e peood ol six
vears os the case may be, lor maliing any fresbassc sl

mecton 31 11 Any VAT dealer or TOT dealer or any other dealer
cilypecting o any order passed o0 proceschine recorded  byocday
auncharty under the provisions of the VAT Act, aaher than vhe oedier
pagged or procesding Tecorded by anvy autheonte uneler tlie
provisions of the VAT Act, olthec than the omler posscd or
;"'!'\.'If"l":l"'l:'!il'lg |'|f_‘.i:‘{|-r'-:_‘tEt|"|_ '|,'|:,.’ i ia] Pul']l'_]i-'i-.‘ll'::ﬂ Ll s o ekt
Commissioner or Depury Commissioner, may sl Ji dovs irom
the date oo which the order or procesdine was sorved o 2.
eprprral taosnch authority in the svanoer presenilol

Frovided that an sppeal so prefecced shall z0 be cabmaceed B 1hes
sppellate authority concerned unless the dieader sooelices pooo of
pavment of tax, penalty, interest or any ooher aonedat adnsirred mn
b due, or of such installments ss have bees praziied, o e orosl
el payinent of twelve and hall percent ol llu x1|' SETRTE TR M T R
jreenalry, inferest or "-!1]}" other amount, asscasod b 1 e Thnrity
prescoibed and the Lax, penally, mlerest oo oo othier ammoouat
achiitved by the apoellant, for the eelecant fx perasd o cesepeect ol
witnch Lhe appeal 15 preferced.

seoticn 32 (3] In relation 1o an ceder of dssosseanst s ] drveden
Hhet Sl the powers conferrod by H1:?1-ﬁ<-xr:--n:a 1 a2 skhatl Tae
carpisable only within a period of six vears oo the Jdage om which
the nreder sras sorend on the dealer

seeliony 32000 Where an coder peeeesld oreler abas mecnon bas
e sel-aside by any eourt or athers competen? oy pndesr che
Vol e oy reason, The pertod belwesen the oloce o such coferand
tate a0 owhich ar has bheen so tet-asflde sboal e esicloedigl o
cipzuting the period of siscyears soocilied 1o <0i section 13 T
T PUrpns. b r'|1:_1'|-!'il'_|gﬁ_ freely I'-.".'i:=_;i|-|'|_ v thder 211 s =etlian



Sevttan 32 07 Where aoay pooceceng ancler this Soatian has been
deferrcd on accound of any siay arder graneed by the Appellals
Tribunal or the High Courl or Supreme Cour i any o oase, of Dy
veascn of the fet that an append or other proceeding 18 pending
hefore the Appellate Tribunal or the Hiph Court of the Suprems
Court myvalving 8 guestwon of e having o direet bearing on thn
order or procecding in question: the pennd dunng which the stay
otder was m force or such appeal or procesdme wag p2iding shahl
be exciuded i computing by period of six years spocificd in sub-
gectinr {3, for the purposcs of exeroising the power under 1hos
Seotion.

Section 57 15) Mo erder Toe the foriaitnre under this saction. shall
be made alter the cxprstion of six years (o the dae of Sollectn
af Lhe japounl relerred Lo sl st tion 3

22, Accordmg fo the petitioners, Hale ol Telasngana was
denuded of legmslatve compelence W enacl  Tthe  Second
Amoendment Aot after the Constitution (131 Amendment]) Act,

A016 and alter enaciment af the COST Aco and TGS Act.

253, To appreciate the challenve, it may be useful to plase the
factual context  Randomly faces of bwo cases are taken up for
cohsideration. o W.P No.7h54 ol 2021 M/s. Rahul Trading
Company is the petitloner,  HPaitioner s 8 propristary concern
carrying on the busmess o pacddy. For the tax penod 01.04.2010
to 27.03.2015, Commergial Tax Officer had comploled audit
asscessmernt proceedings on 510052005, upen authorzation macde
by the Deputy Commissioner. Comtmercial Tax under Lhe VAT Act.
However, much larer. the Domety Commissioner, Commerctal Tax
in exeraise of powers ander Section 32 (2) of the ¥AT Act suo-mofu

proposed o revise the cripinal aucht asascssment procecdings, In



this connection, show cause nofics was issued on 20.11.2019
stating that on scrutiny of asscssmenl records 1L was [ound that
petitioner had imperted V1 metric tons of Basmatht Rice valued at
Rs.60,35,000.00 which was neither reported: by the pelittoner in
the returns nor subjeoted Lo assessment Therefors, the
assessment order dated 310352012 was found Lo be prejudicial to
thie interest of revenue. Accordingiy o view was taken that revision

under Section 32 (2) of the VAT Act wias warrimled.,

24. Petitioner filed explanation on 17 1220049, It was followed by
subsequent letters scoking certwin dviarmation on the allegation

made.

25, It is contended that sothout consiclering the explanation of
the petitioner and without providing an opportunity of personal
hearing, Deputy Commissioner, Commerial Tax passcd the order
dated 14.09.2020 vonlirmimg the rdvsion proposed in the show
CHLSE nolice,

26y, It is this order which wsompugred o0 WP Na 7054 of 2021.
27, Amongst the various grounds orged] oy the petitioner, 1f 15
conlended that the assessment order o dated 31032015

Therefore, the revisional order ougnl to have been passed within



lour vears 1,c, on or hefore 30.03.2G19, in terms of Section 32 (2]
of the VAT Acr. However, the revisional order swas passed on
1002000 which s heyond four years but within six years. |n so
far the Hezond Amendment Act is concerned, it is conwended that
the said amendment is nol valid in the eyve of law as it was made
after: the G repime had come nto effect.  Therefore, the
extended perioc of imitaticn of six yvears instead of four years was

ot availa'ile L the Deputy Commissioner.

28, Deprey Commissioner, Commercial Tax, re-designated as
Joint Commrnissioner (Blate Tax] hasg filed counter affidavit,  After
Making avelments on ment, 1t 18 contended that the Deputy
Commissoner was (ustilied ur passing the revisional erder under
Feebon 22 [2) of the VAT At Due notzee was guven o Lhe
oetitione . Tnformaton required by the pelitioner were sought for
from the Fegrorial Vigilovee and Enforcement Officer but the same
was not raeeived. As sueh those could not be furnished to the
poliloner, Nonetheless, petingner also did nol subout  arny

detals fdoecuments, booles of aceounts ete., 11 has defence.

AR It 15 stated that Section 22 was amended. and Iimitation Tor
L

revisiin bod bieen gsieraded om fonlr vears to six vearsoavith effect

from 17 032017 by the Ordmoanee dated 170602017 which wes



replaced by the Second Amendment Act which 18 in force.
Theretore, contention of the petittoner that Lhe amendment was
carcied o during OGS regime lacking legal sanctity has Heen
dermied, The mplipned notice and revisional order were passed
within the heurs@nan pertod of s1x years: Therclore, those are legal

and valid.

30,  Inits reply affidavit petitioner has stated that the limitation
as per Seenon 22 of the VAT Act s only four vears. Original
assessment oroder having been  passed on 31.03.2015, the
revisioral order cught to have been made on o before 30.03.2019,
whereas the impuened crder of revigsion is dated 1409 2020; thus.
being barred by mitation. The Seccond Amendment Act extending
limitation  from [our vears Lo SIX years is contrary Lo Lhe

Cafistituiion (101 Asendment) Act, 2076,

31, In WP RO THEAS of 2020, petitioner 1s-&. partngérship firm
engaped (0 the bhusiness of manulacturing dillerent kinds of plant
and machinery cte. Putitioner was registered as a dealer under
the then Andbira Pradesh General Sales Tax Act, 1957 and
therealior e 18- Ancthra Pradesh Value Added Tax Act, 200005,
Afrer bifuriaton of the State, petitioner eontinued as-a registered

VAT desder under the VAT Act,. For the peried [form (21 BRG] O 1o
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411002011, covering the entire [inancial vear S0O10-20110 wmd
partly the linancial year 2011-12 petitioner filed returns wnder the
VAT Aot Alter availing the mput tax credil to o which il was

entitled, 11 pand the laxes due atl the prescribed rate

32 Commercial Tax Officer conducted audit and on completion

thervol passed the assessment order dated 2503 2014,

S0 Depury Commissioner, Comimereial Tax issoed pre pevesiom
s cause nnbiee dated 09.11.2017 prapnsing 1o rovise the
ussessment made hy the Commercial Tax Officer and to levy
gdditional tax of B=s.1,03,26,998.00 on the grounds mentoned

Ltherein

A1 Petitoner tled detailed reply dated 06052018 1o the pre
revision show cause notice. However, the Deputy Commissioner
il nign consider such reply of the petitioner and passot (e
reviginnal  order on 05,03,2020  levymg  additional  tax oof
We 1,003,260, 94958 00 by imposing tax at a higher rate ¥Following the
revisinnal order, The assessing authority passoed the consegnental

rreler dated OF U5 2020 miving effect to the revisionsl ordel

4o AgErieved, présent Weit Petition has becon hle:d



[ |

35 It s contended that under Sub-section: (3] ol Scetion 22 of
the VAT Act, limitation prescrbed [or passing revisional order was
four vears lom the date of service of the original order sought Lo
e revised. Relernng lo the Sceond Amendiment Act, 7l s stated
that by the aloresmd amendment, Lhe perod four vears sppeannmg
i HSulr secten {3) of Section 32 amongst olher provisons was
stibstiruted by the period six vears. . In other words, the Tirmilation
perusl o cnmplete the revision was extended from four vesrs o
i vears. Hinee the onginal assessment order wias possod o
served on 249.03.2014, as per the four vears mitation perod the
st cdate for passing order of revision was 20005 208 bar the
impuened order was passed on 05.03,2020,  Relerring 1o the
amended provision extending limitation to $ix vears, 0 s sTated
thatl 1he last date as per the amended provision was 200k 20.240
If the Second Amendment Act is beld to be un-construtinnat, the
acdditional two yvears of limitation would not e avpilable o the
resmirwlents and  consequently  the rewisicnal  order  dated
LA 20 watlld be bevond limitation. 1L s that context thal

peres of the Becond Amendment Act has beony puat to challerige

17, Therefore, petitioner sesks o declaration that the Sevond

Amendiment Act is ra-constitutional and earaecquentiv Wl deciane



the revisional order dated 05032020 as being barred by
imitatiton and thercafter to quash the same as well as the

conseguenial erder dated 07,03 2020,

38.  Likewise, in all the Wril Poulions forming parl of the present
batch, the challenge is cither to the revisional order passed during
the extended period of limislion or to the nofices 1o show cause
issued during the extended periog of hmiation of s1x vears as to
why the orders of assezsment should not be revised, Additionally,
constitutionality. of the Second Ameondment Act has been

questioned,

39, Let us now briefly hghlight the sulbwissions made by
lcarned ccunse! for the parties.  Leading rhe arguments on behalf
of the petitioners, Ms, S Rav, learned senior counsel, has at the
nutset, reterred to what he termed ws the Tist of ymportzan dates’,
He pointed out thal on 05 082016 the Censtitutionn (101%
Amendment) Act, 2016 (referrec 10 Borematter as he Coanstitution
Amendment Act)) received the gagsent of the fresdent and was
pridished mm the ofhamd gazerte TR 2010 was the appainted
date when vanous provisions of the Constination Amendment Act
came inte foree, He then refcrred o 27.05.201757 when the

Telangans Stule Legisluture cooeted the TGST At while repealing
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the VAT Act excepl for Lhe goods histed m Entry 03 of List | of the
VI Schedule. Ordinsnce No.2 of 2017 was promaulgated by the
Giovernor of Telangana under Arbicle 2123 of the Constitution of
India on 17.06.2017 whercby hmitation was exiendaed Trom lour
vears to six vears, 01072017 is the date on oand [Fom which
TGST Aet became enforceable.  Section 174 of the TGST Act
repealed the VAT Act m respeel of all poods except those
mentioned in the substituticd Entey 33 o the State List.  On
29 11.2017 the Second Amendrmenl Act received the assent of the
Governor whereaftor it was published 0 the Telanpana {Gazette on

02.12.2017 giving retrospective effect trom §7006,20717.,

40, Mr. 5.Ravi, learned semor counsels schimits that prior to-the
Consttution Amendment Act coming inw force, States had

legislative comperence 1o levy Value Added Tox [VAT) on sales of

oods exoe ewspanpers 0 the course o mtra-State trade
all good Cepl Newspag 1 the Ll mtra-S

pursuant to Article 244 of the Censtilution road with Entry 54 of
Lizt IT of the VII Schwecials Constiution Amendment Act has
amended the Constitulion of india to redesiobore the legislative
powers o give effect o the new GRT remme bhoscd on cooperalive

federalism-pooled seovereignty. The Sceond Armpendmenl Act was

adopted on 02122017 with retrospeclive efiecl from 17062017



enlarging the period of imitation more particularly under Sections
21 and 3- of the VAT Act from four vears to six years. He submits
that after the Consntishion Amendment Act, State of Telangana did
nol have the legisiatve  competence 1o enact the Sccond
Amendmont Act for all gnods either on the basis of the erstwhile
legislativee schome prior to the Constituiion Amendment Acl or on
the basis of Acticle 246 read with Entry 54 of List 11, as amended,
or under Article 240 A o i terms of Section 19 of the
Constitut.on Amemdment Aol or on the principle of pooied
sovercignty o on the bas:ss ol Ordimance No.2 of 2017 or in terms

ol Beetics [740l the TOST A,

41. Elaborating on the above gspect, Mo Ravi submits that the
Second Amendnient Aot sceks o retrospectively amend the VAT
At to g1 large the imitaton period with retrospective. effect to
ARgess Tdy 1 Tespool ol those  assessment yvears when il had
fegistative competence o impose VAT on all goods exeepl
newspapera. However, he points out that the Second Amendment
Aet was frassec o U212 2017 afier the date of enforcement af the
Comsltut o Amendment Acl RBeferring to a decision of the

supreme Lot n AdHajee Abdul Shukoor Vs, State of Madras!
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he submits that though the State Legislature is competent to
cnact laws having rotrospoctive operatlon, 1ts competence to make
A law Tor & certain past period depends on its present legislative
power and not on what it posscssed al the period of Ume when ils
enactment 15 to have operation. On 02.12,2017 btate of Telangana
didd oot have the legisiative compelence to enacl the Seconwd

Amendmenr Aoer.

42 Procesding Turther he submits that there 15 no savings
clatise o the Constimunon Amendment Act saving  legislalive
competencs of the Staig based on the crstwhile distribulion o
legislative powers ly submils thal Section & of the General
Clavses Act, [8%9) docs not apply o the provisions ol the
Constitution  of lodin since Consltilution of India s notoan
eriacimert [ thes connection, learned senior counsel has placed
reliance on w dhivesion Dench decision ol the {;'U_i:-:lr'&'J-l'- High Cioart 'in
Reliance Industries Limited Vs. State of Gujarat?. Therelore,
the State cannoet rely opon the erstwhile legizlative schwome
reflected 1y pre antended Entry 34 of List l prior to 16.09.2016 [ur

legislatve competenee on the ground that the Secorid Armendmeant

Act 15 retraspective o intended oo deal with VAT demands prior

= 2020 82 GETR .32 ([Guj,|



o the corving into force of OST. Thus, Scctivn O of the Ceneral
Clauscs Acl, 897 cannol be pressed into service to save the pic

arntended Sutey 54 ol List 1,

33, Wiile an legislative competence. Mr. Ravi submits thal alier
the Conat oution Amendment Act, Entoy 54 of List 1T 15 conlined to
nredy five petraleum products and aleohol for human cotsumplion
mrates naoe lost legelative competence after 16,09,2016 t mmoake
wvars ampasitig VAT on other poods Le, poods seneraliy.
sunoort lis above submission, leamed semior counsel has placed
reliane s oo the following decisions:

Reliance Industries Limited Vs. State of Gujaral (2
SuUpraj.

Hindalco Industries Limited Vs, State of Kerala®, and

Jairn Distillery Private Limited Vs, State of U.P1,

44, According to him. there is no provision i e Constiution
Arrenthinent Avl  which postpones of diluies  the sttect ol
arnerdmenl in Entry 54 List 11 of VII Scheduhe. O and from
TE 30 6, the Blale Legislatire s competetit oo make  law's

swordiching: for lax on sale of alcobolic lquer for buman
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goods I ogeoncral. I this distinction is not adbered o) the
Constitunion Amendment Act would become otiase. Thus, the
Second Amendment Act could not have been cnacted for all gopeds.
If the ennsturutionality of the Second Amendment Act is 1o be
five

saved, then ot hag to be read down as applyving only to the

petiinledm products and aleohol for human consumption

45 Adverting to Artiele 246 A of the Constitution ol [ as
mserted v the Constitution Amendment Act, he comilends thal
under Article 246A simultanecus power is available 100 Lot
Parliarient and State Legislatures to legislate resarding taxes on
supply ol goods and serviees. Elaborating on this aspeci, by has
placed rehance on the decision of the Supreme Court in Union of
India Vs, VEC Footsteps India Pvt. Limited®. He also refors 1o
Lhe cecrsen o the Gujarat High Court 1n Reliance Industries
Limited (2 supra), According te lum, Article 2408 reguirmg
simullarenis  legislation by bolh Parbamcnl  ancd Siale
Lesislatures s based on the pringiple of pooled sovercigniy
cooperative  federalism. Further, he submirs 1thar all osach
[eegslations must be based on recommendations of the GST

Couaneill Therefore, he contends thal legislative compelence ol

P02 SO0 Onbine SC TG



Telangane Stale Legislature fur enacting the Second Amcndment

Aol cannot Tow from Article 23460A.

46, Wr. Ravi also  highlichted the transitional provisions
coniained in Section 19 of the Constitulivn Amendment Act and
noints out that the said provision is in pard materio o Article 243-
ZF of the Constitution which was brought in as a transitional
provision regardimg the law relating o municipalitics inserted by
Parl IXA of the Constitution of India, Relving upon the decision of
lhe  Suptems Cort in Beondu Ramaswamy Vs. Bangalore
Development Authority®, hc submils that Section 19 only
suspends constitutional invalidily 1 postpones sucn nvalidaly Lor
a perind of ane year Lo cnable the compeient legislaiures w remove
the imconsisternicy by amending o orepealing sucn jaw o bring
thern in cofigonance with the post wmended provisions. Object of
sipch traasitional provision is w proide o0 o iransition by
suspending invalidity of incensisient legeslhanon for a penod of one
veuar Lo enable the competent lepslatares to amend [/ repeal their
Iwws to bring them in eorsonance with post awmended provision.
Therelore, Section 19 of the Constitution Arocuderment Aot does not

aclipse the amendment to Entry 5% ol List i1 or confer lemslative

2010y T 80C 129



competence upon the State for makinne amendments o Lthe VAT
Act guia poods other than aleohol for humoan consumption and the
five petrgleum products. Therelore. whal Scetion |19 provides is
that the State can contirue 1o levy tax ander the VAT Acl for the
witvdow perod ol one vear o oll the VAT Al s amended or
repealed whichever is carlier. Thos transitional provision does not
cnable the States o make amendroents (o the VAT Act in
contravenuon of the ameénded Entre 54 of List 1 He submits that
Section 19 of the Constitulion Amendment Act cannot be
understood as a source of legislative power, o s a4 saving
provision in respect of legal compeldnee 1o ameind the YAT Acl, To
bullress thas point he has préessed avte secvice the division bench
decision of the Oujarat High Cowrt o0 Reliance Industries
Limited {2 supra). According to fam, even the single bench of
Kerala High Court in Sheen Golden Jewels (India) Pvt. Limited
Vs, State Tax Officer? has taken sunilar view though the said

decizion 1s relied upon by the respondent.

47,  Ewvern assuming bul ool admiting that Seoton 19 smpowers
the Btare Legislatures io make amendmoenis o the VAT Act n

respect of assessment himitation for all goods a0 general as of Botry

Taglg sCC OpLline Ker 973
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24 had ot ver been amended, even then also the Sceond
Amendment Act having heen passed on 0212 2017 was bevond
the one vear period it torms of Section 19 of the Constitution

Amendment Aot and threrefoere invalid.

48, Mr. Ravi further submits that legislative competence cannot
be derived on o general principle of sovereignty withoul any
constitutianal provision providing tor such legislative competence.
He submels that article 246 read with Entry 54 of List I, Article
A46A and Scetion 19 0f the Constirution Amendment Aet have
inbailt restricticns regarding the subjects in respect of which the

State Lemsiatures can legisiale

49, Turnite hils amtenuan v Ordinance No2 of 2017, he submits
that  legislative  competence must be rdacesble rom  the
Constitution. 1t canpot Tow from a previeus piece of legiskation:
Thus any rellonee placed an the Dedinance 1o support legislative
competerice of the Sccond Amendmean Act would bhe whaolly
misplaced. A= 5 matter of focr, the Ordinance was promulgamated
an 17062017 withm the one vear window period pernussible
under scetton |9 of the Constoution Amendment Act. Howoewver,
thiat by nsell will nob confer compeienee on the State Legislatre 1o

endet the Secomd Amendmeent A which was passed alter exmry
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of the one vear windew period. On the day of enacting the Sceonad
Amendment Act, the State Legmslarure had lost ity competence for
makitgg taw 1t respect of orther goods bareing the goods mentioned
in the amendeod Enos 99 af Liso [ State Lepislatare mest have
the ¢ompetclice both ¢n the date of enaciment iie. 02,12 2017 anud

lso on the day when 1o was beought into force retrospectively i.e,

17.06.2017.

-y

o), Reforming o Artwle 202 (3) of the Constitution of Tndia he
subimits thal the Ordindnies would be wlira wres for the very same
Feason for whorh 1he Secund Amnendmenl AcU is wltra vires. He
further sulnmits that e o the Cedinance was only six woeks rom
date af convenicg ol Tne State Legislature. This o period, he
submnils, was il GEI12.2017, Fven assuming thal lhe Slale
Legislature was competent to snact and apply the Ordinance gua
the goods not michtiencd 0 amended Enoy 54, ﬂurhnp;r':nrn
godd nol havve cottinued bevond 06.12.2017 as per Article 213 of
the Conslituliar  Clartbiing the position, he submits that the
Ordinance  was ool challenped  becadse the Ordinance  was
repealed % the FEoeord Ammerdment Actoand is no Tonger 0
cxislence, Hesides, the Sgeond Amendment Act was brought into

—

forie with elffoel from (7062007 which was the date of the



Ordinance.. his, even tor the period when the Ordinance was in
cxistence i was the Second Amendment Act which ocoupicd the
legislalive ficid and not the Ordinance. Therefors, any reliance
mlaced on Lhe Urdinance would be misplaced and the lact that the

Crrebnancs was ol challenged would have no legal bearmg

3. Fmaly Mr. Ravi refers to Section 174 of the TGST Act
Section 151 of the TGST Acl provides for repeal and savings. I
glearly sics that an and from the date of commencement nf the
TGET A the VAT Aet stood repeated excepl in respeetl of soods
mriluded o Fadry 54 of List I of the VII Schedule; To thar extont,
L0 <+ i the TGST Act vindicates the stand af the
pelitiorne v Kavi submits that Section 174 of rhe TGST Aa
was browugnt e force with effect from 01.07.2017. The affect o
repesl wo ddd be that the VAT Act with respect to all goods other
Lhen those mentoened in amended Entry 54 of List |l stood
oblmerated and wug not in existence any more on wand from
LAY 20ad0  Fram (01.07.2017 the VAT Act was alive onlv in
resaavet of the goods mentioned in the amended Enrry B of Last 71
Thit same wotild also apply to the date 02122017 when the

Al Amenoment At was enacted,  Therviore, e Sceond
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Amendment Act can anly be in regpect of the VAT Act s exasting

ol 21222017, even if giver retrospective ellect from 17.060.2017

a2l Bumming up his arguments, Mr. Ravt submuits chat both the
Chrdinanes as well as  the Second  Amendment Al oare
unconstitutional  being dewvold of legislatve competence. e
subimits that division bench of the Gujarat High Court ir Reliance
Industries Limited |2 supra| and a later single hench dectsaon of
thie kerala Fhgh Court in Hindaleo Industries Limited (3 supra)
wave struck down VAT legiglations enacted post 160920704 He
stibmits Lhat he would adoept the detailed reasonings given by the

Bomel i Bose pwo cpses:

Al

G0 As s corallary 1o lhe above he submits that as the YAT Ac
was renefed on LOT7A01Y except lor hive patroletm prodacts

for human consumption, no amendment o e

el alaahal
sepealed law s permissible. Therefore, the Second Amendment
made on U2 122017 te amiend the VAT Act which alreads steod
repedled and weas non-exaslent as oon 02:12 2017 excepl for ve

patroleuen prod igts and alcehaol for human consummplon sooudid be

Impermissdae i law.

b M Viswanath, leamed counsel lor some ol e petiioness,

while wdopting the argumments advancod I MrS Rovi, lesrned
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semor counsel, sulunits that the Stare Legizlalure passed the
Telangana Goods and Services Tax Hill, 2017 on 16042017, It
recewved the assent of the Governer on 25052017 whercalter the
Telangana Goods and Serviees Tax Acl, 2007 [already referred o
as Tthe TGET Act’ was published in the Telangana Extraordinany
Cragette or 27.05.2017, He therealter submits that the Ordinance
was pramillgated on 17062017 whoreas the Secorrl Arnendment
Act was made on 021220717 gpwving setrospeciive effect from
1¥.06.2017. He submits that the Seconc Amendment Act is
unconstitutional as the State Legisiature had lost s competence
e makes sach amendments after the Consttution Amendment Act
came inta force from 16.09. 2016 O and Troen 0093016 onldy
concurrent jurisdiction coild be exerciser] simultanenasly by the
Central Governoment as well as by the State Government msofar
(AT s concerned; that apart, exercise of power under Article 246
A ean anly be carred out on Lhe recommoendstion of Lhe 65T

Courncil,

o, CAdveroinie to Section 1907 the Llonstitatian Aanefudeirent A,
he submets that it I8 2 transibons! provesion @oel & lransitions]

reovison cannot be used ftor umintended or abligue picpose,



i
N

S56. Referring to Article 213 {3), Articles 246 (3] read with Entry 54
nf List IT and placing reliance on State of Bombay Vs, R.M.D.
Charmarbaugwala® wnd Krishna Kumar Singh Vs, State of
Bihar?, he submits that hoth the Crdimance as well as the Second
Amendmenl Acl in their application to goods other than the Ove
petroleum products and liguor for human consumpton are vold
for want of power. While highlighting rthe difference between
amendment to the Constirannn and amerndment o other laws, he
submits thal post the Constitution Amendment Acl coming nto
elfect from 16,09,2016, lexisiative power which Hows [tomn Entry
54 of List I ceased to have effect from 1609 2010 0 respect of
poods other than the petroleum products and frguor for human
consumption. Being a constitutional amendment, Section 6 of the
General Clauses Act, 897 would not be apmticable. He also
submits “that the Ordinance and the Second amenthment Act
cannol be traced to Article 24964, Purther, inoview of Section 174
of the TGST Act, amendment of a repéaicd Aot Is noL possible, He
also places reliance on Hindaleco Industries Limited {3 supra)

and Reliance Industries Limited (2 supra)

HATR 1257 5C 699
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av. Mr. EP. Amarmath Beddy, learned counscl for some of the
petitioners. submits that  extension of limitation for making
ASHOSEMOLE, IeasEnssments and revision under the VAT Act from
four vears to so vears by vietue of the Second Amendment Act is
nol valid as the parent YAT Act was repealed following the
Constilutonal Amendment Act.  That apart, amendmen! Lo the
VAT Act for such extended limitation was made by issuance of an
Ordinance unders Article 213 in Junce, 2017, which was validated
by the &State Lemslatioe o Doecember, 2017, only after
itroduction of the TGET Act an 01.07.2017. Therefore, the
Secopd Amendment Act s gl sustamable in law after repeal of
the VAT fct un 30062007 In addition to the judgments in
Reliance Industries Limited (2 supra) and Hindalco Industries
Limited (3 supra). he additionally places rellance on the decision
of the Rerala High Cours o Baiju ALA. Vs, State Tax Officert.
Insafar Section 174 of the TGRT Act is concerned, he submits that
the said section onhv saves aperation of the VAT Act with respect

o the business rransac] iores o PiIoT £ 0y 2017,

-

o Mr B.5 'rasad. learned Advoczate Qeneral for the State of

Telangany, submed v the Stare Leéaislalure 18 competent to
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make laws for saving the repeaied Acts under Section 19 of the
Constitution Aunendioent Az, Acnordingly, Section 174 was
iichuacked a0 the TEYETT Act a8 a measture to save the repealed Acts,

inchabing the VAT Ac He =sulanits that Section 179 saves
operation of the YAT Aot in o respect of fransactions made prior to
01.07.2017. Tusofar the VAT Act is concerned, the same was
arpended by the Becond Amendment Act prior to the effective date
of repeal by way of ar {irdinance dated 17 062017 Article 1.3 (3)
ol the Constiluiiun of Tndig srates that law inchades Ordinance as
well, Bection (Dol the Osneral Clauses Act, 18Y%Y also males it
clear that repeal of an Aot shall hot elfect the provious operation of
ary  enactment so repealed of  anvthing done  thereonder
According to hun, reliance placed by the petiioners on Lhe
decizsion of the berala BHigh Caurs 11 Hindaleo Industries Limited
(3 supra) and on the Gigaras High Court decisionin Reliance
Industries Limited (2 supra) would e of no assistance o the
petitioners as i those cascs Lhere was no Ordinance or legislative
criselmrent pertaininge e the Siare VAT Acts prior to introduction

of (35T,

59  Eluborating jurther Me 35 Prasad submits that the

Ordinance was proonsdearnaied by the Governor of 'I'&!Ell'lll,"é.'l;'ln (1
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17.050.2017 whereby the time limit for assessments and revisions
was extended from four years to six years before annulment of
VAT Act. The Ordinsmeec became an Act fe. the Hecond
Amendment Aol an 02.12.2017. Prior to that, the Ordinance was
dapproved by che legislarive assembly of the Stawe of Telangani
within six months from the date of the Ordinance, Referring to
Artcle 213 2) of the Constttution of India, he submits thar an
rdhinano, promutgated by the Gowvermer woulld heve (he same
forae and elieel a2 an Act of the lepislature unless such an
Ordinancs & not placed before the legislative assembiv or rejected
v the lemslarnve assembly when placed before it -swithin rie
strpulated L Insofatr the present casc is concorned, ine
Urdinares was placed before the legislative assembly aoad 1l
asscmbly spproved the same, Therefore, in the light of the above
consttutional provision, the Imilation to malke an assessinent w
PEENSCESTICNL OF TeVISION 1§ 81X vears and nol [our vears. According
1 Fom, (he Chrdovance issued and the subseguent logislative Act

o praloraienr the hmitation made such exlension of limitation
vaighs Therclars, tne procesdings iittated under the VAT Aot in
tespect St tlhie pelilaoners are valid, being within limiratan. [risalas
Jecisian of the Keraln Highh Court in Baiju AA (1D supra) is

crmeerned, the same woald st be applicable to the facts of the
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aresenl case inasmiich as amendment to the Kerala VAT Act was
rirde lonie afrer annulment of the Kerala VAT Act.  Insefar the
present case 1w concerned; the Ordinance was promulgared prior

Lo D1 07 20717 when the AT Act was atill in foroe.

&0 Mr.  Prazsad, learned Advocate General, asserls bl
Telanganu Stals was competent to promulgate the Chrdinance o
L7065 2017 and thereafter to pass the Sccond Amendimentl Act Gn
02122017 in respect of ppods not covered by amendes T 54
al last [ Power and competence of the State i thos regara 15
tracceabile 1o Arucle 296 of the Constitution read with Section 14 of
the Constitution Amendment Act; the savings provision in Section

174 of the TGST Act Article 246A of the Consntulion: and

Scotions & and SA of the Telangana General Clauses Act, (891

Bl Mr.. Prasad submits that State- is enly  secuning o and
profecting the revenue due to it by endarging the diration in
which the denlers can be assessed ete., bul nol imnposhiE Any e
tax or levy. Lemslation being a sovereipn [unction of The State,
thus, the Second Amendment Act cannol bBe questionec as heing

"'l.1|_h bl T TR R TR

32 CBLate has the power o eriforce the Becand amendmment Al

with retrospechive effeel State has the power to evenn ke v
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vested nights of the assessees Lo even where assessments boeocome
barred by time onder the pre-amended provision. State can
enlarge the limitation cven for such time harred assessments ancd
take awwy wvested nghts,  Looksd at from this perspective, the
second Amendment Act cannol be said to be arbitrary, not o

speak of Deing manilestly arbitrary.

ad  Provisions for enlarging tme himilation on asscssments ete.,
are only procedural aspects af levy and assesament of tax Thesc
are nol substantive provisions, Assessing Olficers e competert
to adjudicate on limitation since it is 8 mixed guestion of fact and

lawg,

24 Relirmng to Hindaleco Industries Limited (3 supra), he
stiborits 1hat decision of the Kerala High Court, as expressed in
the smd case, is distinguishable. In the said decision, Rerala High
Court did not deal with the effcct of Section 19 af the Canatitution
Amcndment Act and the savipges proviswen onder the State GST
AT Az i matter of fact, State of Kerals bad enacted the
dnpugned law after the permissible window pediord ol one year
allowed under: Section: 19 of the Constitunien Amendment Act:

Lilkewise. Mi Prasad submits that decision of the Gujarat High
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Court in Reliance Industries Limited (2 supra) would alsn have

na persuasive value for this Court

% Mr, Prasad, learned Advocate General, relicd oo a decision ot
the Supreme Court in Tiramalai Chemicals Limited Vs. Union
of Indiall to contend that while right of appeal mav bhe a
substantive right, the procedure for filing the appeal including the
period of limitation cannel be callsd as substantive right: An
apprieved person cannot claim any vested right i procedure; Lhat
he should be governed by the old prevision relanng to the period
of limitation. Procedural law is retrospective, meaning thereby,
that it may apply ¢ven o acts or fransactions under the repealed
Act. Time and again it has been held and clarficd by the Supreme
Courl thal every litigant has a vested right m sabstannye law buat
no such righl exists in procedural law. According to Mr. Prasad,
law of himmitation is ;{enerail}f regarded oy procoduval and s olyect
iz not to create any righl bul o prescribe peciods wichim which

legal proceedings be instituted for enforcement of rights which

3

exists under the substanlive law. Stawates of bhmtation are
retrospeclive insofar thase apply to all legal procesdinges brought

aftier thelr operation for enforcing cuause of acnon aceroed carlier,

mj20Ll] 6 8CC 739
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but they are prospective n the sense that they neither have the
effect of roviving the right of action nor o they have the effcet of

extinguishing a right of action subsiasnng on that day,

b Learned Advocaie Genceral has also placed reliance on a
Supreme Court decision o Fuerst Day Lawson Limited Vs.
Jindal Exports Limited'™ n suppint ol the proposition that when
there 15 2n Ordinance which s followed by an Act on the samoc
subject matter, the Act will come 1nto force in continuation of the
Ordinance. I that case, a gazeie notification was issued on
22 08.19% which appointed 2207 day of August, 1996 as the datc
on which the Act a0 question would come into foirce, The said
gazette nonfication was ssued o exercise of the powers conferred
by pection 1 (3) of the Arbration and Concibation Act, 1996, In
the facts ol that case, 1t was held st while the Act came into
torce on 1208 1996, Far all proactical and legal purposes, it would
be deemoed oo bave been ellecive e 25.01.1996, when the
Ordinanc:z was promulgated, parmcularcly, when the provisions of
the Ordirance and the Act are somlar thece beng nothing in the
Act s0 as o make the Ordinance meflective, The Act being «

contmuating of the Lrdinance: would be deemed to have boen

12 (2001) 6 300G 386
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effective from 250119958 wherr we first Ordinance came in1lo

force.

67 Mr. Prasad has alse placed feavy reliance on Manish
Kumar Vs. Union of Indial? wherein Sectinns 3, 4 and 10 of the
Ingolvency and Bankruptey Code (Amendment) Act, 2020 was
challenged. He submits that when a legislation is challenged,
more particularly, a constitubional amendment on the ground of
being manifesthy arbitrary, it wowld be neumbent upon  the
petitioners to show or demonsteate 1hat something was done by
the legslature capricicushy, mranonally and § or without adequate
determining principle, He sobmits that wide latitude 1s allowed to
the legislature i enacung a bow: The freedom o I_‘:}ipﬂrjlllth"li ILIST
be conceded tn the legislature, particularly in economic laws. If
problems emerge in the working of laws and which require
leéislﬁtjvc interveniion, the Court cannol be ohilivious of the power
of the legishuure o respond by oosiepping in with necessary
amendrnends, Sionee the Bes, o s case, the Second Amendment
Act has been enacied e awinmment the revenue of the State, the
constituticnal Court will lean beavily i favour of suchea law. The

law under serutiny = an cooteane measiure, In economic matiers,

1B [2021) 5 300 1



wider latilude 15 given to the law malcers, which 1z based on sound
principle. Mr. Prasad asserts that even a vested might can be the
subject matter of retrospective law, No doubt, such a law must
pass mEser Artcles 14, 19, 21 and 300A of the Consttution of
Irschia Therelore  the issue rveally boils down fo whether the
imiplgned eraciment is manifestly arbitrary or ned, If it 15 not,

auiestiont ol solecferersce by the Court would not arise.

pE  Learmed Advocate General has referred to and relicd upon
e decmion ol the kerala High Court in Sheen Golden Jewels

(India) Pvt. Limited (7 supra) in great detail.

2% M DPrasad hasoaltso relerred to an article titled “Transitional
Frovfsone b Uanimercal Degislations: An Analysis” by Praval
Harikn we nvding o which the view taken by a majority of Courts
& that the revenue authorittes retain the power to levy appropriate
eaxes oot the crstwhile mdirect tax laws for events prior 1o the

mirndueiingg of T

Faw, earned semor counsel for the peuticoners i repiy

subimits thal the State has nol addressed the following ericial

1 I i 1 il ™ | t'_E'I_..I'l o
i bt of amendment o Botoe 594 byeBasion 17 ol o

FTRUNRY VTR L,
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ii: Ellect ol repeal of MAT Act tor all other poods exeegt.mie
eaafs. moationed o the gmended Eolry 34 0f List [T as per
Seecrnuy 179 of Ehee TOST At

ik, iCompetencse af the Stare as on 02122007 o pass
Spcnrd Amendimont Aok, gwven b rfegquirements of the peeson

I lar e compelenioy as an Thar Jdate;

1. Feouircment of simultaneous levy by Parioment and Srane
Logislanire Inr legialative comnpéatenice under Artiele 2460

Y, Cbgecise sl e@Mest of Scction 19 of e Coastinlicn

Moo A

R F state ke roor @t all make any endesvour Lo sTow any
disticeecstorg earare o the judemenl rendered by 11e Caziarar
Sl e o Relinnee Industries Limited (2 supra) sl owis
rlve sanuet sotould ot e applicd ro the present cuse.

71 M Ravi contends thal il s not the stand of the peliboners
tlaal the State was ne compelence whatsoever to promulgate Lhe
Civlinance or o enacl Wtbe B3econd Amendment Act,  Stale dogs
fave the power and cornperence in respect ol Lthe goods speinluaily
mentioned in b amended Eotry 54 but not goods in genesal. |
i5 the conterntion @l the petitioners that other than the gonds
mentioned 1 amended Koty 54, the Btale does nol possess

legislative combetence. This crucial aspoect Was: noT countercd oy

s

thes

f2 Mr. Raul sebroos that it s not the areument of rhe
petitioners that the Oedinance of the Sceond Areerkorent Aot ao
antifestly arkin oo or that those cannot be given relrosuective

afferr, Therefore, the argurnent advanced by the learned Adveears



Grereral Dased on the principles of manitfest arbitrariness or
retiospect vty arc not at all germane to adjiudicate on the issues

raised by the petitioners,

73 Bosuies romerating reliance on Reliance Industries Limited
{2 supra) anvl Hindalco Industries Limited {3 supra), Mr Ravi
has also pressed into service a decision of the Allahabad High

Lourt i Jain Distillery Private Limited (4 supra).

= lngeizr extension of time Llimal in lex maliers is concerned.
Wi avt submits that time limits are a (etler on e jurisdicton of
rhier departimental authorities. Enlargems=t of 1hne under the
Joeoni Amendment. Act in extending the  lunizating  period
pmounts o conferning junsdicion on dopartmental authoritios
that did not exist earlier. Therelore, such an amendment s not
merely [or scourmg ald  liabilities bul fmpacts the righes of
askessees; thus being e fresh lepislation which s devold of

lesaslotive compelence.

ca 0 Insotar relianee placed by learned  Advecate General
Tirumalai Chemicals Limited {11 supra} i1 i= sulimnresd that the
maitl decision i8 of no application to the present bareh of cages, He

Aty gt the question lor determzaationy in o chat case was

whoether the Iimitation to file appeal asanst ceer e viclation of



L
|

provisions of Foreign Exchange Regulation Act, 1973 (FERA)
would be poverned by the appelate mechanism ureder the Foregn
Exchange Regulation Act, 1973 or under the Foreign Exchuange
Manapementl Act, 1994, The above decision has no refevance
insofar the present batch of writ petitions 15 conccerned where the
challenge is primarily to the competence of the State Legislature 1o
eract  the Second Amendment Act  after  the Constilubion

Amendment AcL.

(v Regarding Fuerst Day Lawson (12 supra) relic:l apon by rhe
lcarned Advocate General, Mro Ravi subroils that an the present
tatch of cases petitioners are primarily concerned with the validity
of the Second Amendment Act and nor the Ordimance: Dven iF it 1s
assumed that the State had the competence o promulgace the

e

Ordinance in June, FOI7 before onsei of GST with elfcel fromn
01.07.2017, b\- the Lin-;; the: Second Amendment Acl was passcd,
the State had lost its competence for legislalinge on goods an
generdl; cxcept. Tor petroleum products and Hguor for hooman
consumplion as mentioned in the amended Entes 54000 Lest 1L
However, he submits thal though the Oedioarnce has oot been

spectiically challenged, nonetheless, it s clear thal o rid lrom

160820316 when the Cansttution Amendrent Act oo nto



force, the Ordinance could not have been promulgated. Thus,
both the Ordinance and the Second Amendment Acl cannot be
sustained after 16092016, Agsin v s judginent uaestion of
legislative competence of the State w promulgate an Ordinance
[ollewed by ann Al oo the same sulzect matter was nof in issue.
He subiniss thal an Ordinance as well as an Act are two pleces of
fegislation Lagislalive comipeierce ol each ltas o he separately
determined i the hghr o the Constdunon and the point of time
when those were enaceed.  Insofar Manish Kumar (13 supra) 1=
concerned, he submits that it i8 not the casze of the petiioners
thatl the sceond Amendment Act should béostruck down on the
pround ol beinp manilestly arldtirary,  Thal apart, while there can
he ho dispdie o the aropasition than a wider latitude should be
allowed to the lemslamure wihile legisiating economic laws, it 15 also
equally clear that white making such law, the Legislature or the
Pathatnent cannot wansgress the constitauenal imis, In the
instant case. the challenge o the Sccond Amendinent Aect is
purely on the ground of lewislative compeience; rather lack of
legislative  compeilonce. Politioners  «@re nol  gucstoning the
legislative wisdom in extending  the  bmigation  for making
ASBERRTENTS, TeASRCRRMeNTH, réevisions f1o. Tram four years to six

vears, but have guestoned the Scecand Amcndment Act on the
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ground that the State did ngl have the lesislative competence to

erach the sarme

77 Insofar Sheen Golden Jewels (India) Pwvt. Limited (7
supra) 1s concemed, learned senior counsel submits that a
dhivision bench of the Guoparatl High Court in Reliance Industries
Limited (2 supra) has distinguished the said decision. In Sheen
Golden Jewels (India) Pvi. Limited |7 supra) peulioners had
challenged valuluy o S=ction 171 of the Kerala Goods and
Services Tax Act, 217 whneh is pore matens ta Seetion 174 of the
TGST Act, on the armvil of SBecton 19 of the Constitution
Amendment Act. Accardhing 1o M Eov, petitioners heretn are not
guestioning wvalidity of Section 174 of the TGST Act. Rather,
according to the peutioncrs, Section 174 of the TGST Act only

supports what is being contendod by 1he pelitioners.

Fis The article, “Troeammead Prooisons o Cornoneereriad Legusliation.:
An Analysis” follows the sone Ingee given by the Kerala High Court
in Sheen Golden Jewels [India) Pvt. Limited |7 supra). That
apart, the article also relied vpan the decimion of the Gauhatt High
Court in Lakshminarayan Sahu Vs, Union of Indial? which dealt
with wvalidity of showa s islices lor service lax after Section

4 2018 SCC Online Gaw 18957
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| 74 of the state GST Act was brought in.  Mr. Baa submits that
according 1o the aforesand artcle, Section 19 of the Constitution
Amencment Aol has elements of both transitional as well as
savings o ouss However, he contends that Section 19 ol the
Caonstitvtinn Amendment Act only suspends mvalidity of the
moonsistont  icgislation for a period of one vear or till the
moonsistonl legishitions are amended or repealed. He asserts that
Sectiont s neither 4 source of power nor a savings provision. It

iSOy A Trans gl provision

M Mrs R.REMswanath, learned ecounsel for some of the
peETTner s =ik mare submissions replving to the arguments
Acdvanced by ihe learned Advocate General. While admitting that
learned Acvorate General was only partly correct in submitling
that Linre hmurations are procedural and not substundtive, he;
Frewevar, subimns that i fax jurispridence time  lhnitalions

prescibid oy mulling assessments, reassessments, revisions éte
are Jurnisdenonal om nalure and are thus fetters on the taxng
ALEhoTITE o thes connection, he has placed relianee on &

decmion o The Bupreme Court in §.8.Gadgil Vs, ITOS, Eeferring

to Tirumala: Chemicals Limited (11 supra) relicd upon by e

tr S ITH 2711
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learned Advocate Gencraly he submits that in the said case
Supreme Court was dealing with the imitation prescribed for fling

appeals, which is of entirely different nature,

BU R Viswaralh subinits thal two dates are extremely crucial,
Firathy, 1608 3318 when Lthe Constitution Amendment Act Lame
tte loree. Secondly, 27052017 when the TGST Act was enacted.
The: Qeditrance ss well asthe Seeond Amendment Act were made
stlbxsecuent Lo Lhe enasctment of the TGST Act. Therefore, learned
Advecate General s not right in saving that the Ordinance was
promulgated prior e coming inte force of the TGST Acl, Thus, he
would submur that msithier the Governor nor the State Lepieiatira
had legislacve cnmosience o promulgate the Ordinance or o
make Lthe Sceond Amendment Act after 16.09.201¢ and alsa afrer

052017

[~

el e
81 Refesving Lo Seclhion 19 of the Censtitution Amencdmont ActL,
hr. Viswanath sobenis thal the window provided: v Section 119
wan completely exbunasted o 27 052017 when the TGST Act was
cnacted and Geetom 172 thercol partially repealed the VAT A,
Threme bsorin thert iy Le argument of the [earted Advecate Goneirsl
that Section 19 o0 e Constitution Amendment Act cold e

involked even after 27053 2017 and that the Oredinance aundl 1he
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second  Amendment Act owe their genesis to Sccuon 190 He
further submits thart neither the Ordinance nor the Seconid

Amondment Act can be traced to Article 2468 of the Constiturion.

540 Insofar decision of the Kerala High Court 1 Sheen Golden
Jewels (India) Pwt. Limited [7 supra) 15 concerned, he submaits
rhat i the said case the challenpe was made 1o Secton 174 of the
actaln Goods and Services Tax Act, 2017 which 15 part matero Lo
Steiion . of the TGET Act, Petiioners horcin  mo not
challengi g ovalidity of Section 174 of the TGET Acve. e, Thereforse,
sillrmits 1hal there is no merit in the arguments advanced by the

[earmed Avivorate General.

23 Submissions made by learned counsel lor he parties have

recevesd e dae consideration of the Court.

i+ Wi shall first deal with the issuc relating o Jesisiative
wnpetence, Heading of Article 246 of thoe Constitotion of Iid:a is
et naller of laws made by Parliament and e the Legislatures
ol Hrates Clause (1) -says that neoswithsmndiog anvrlung in
vlrtuses |2) and (), Parlament has exclusive poower 1o make laws
Witk Pempadl b any of the matters enumeraws:] 0 List | [Union
List) of the VIT Sehedule to the Censtitution of India. A per

Clavse 12) nomwithstanding anything in 2ause (5], Parlisament
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ard subject to Clause (1), the Legislature of any State also have
power [0 mrake laws with respect to any of the matters enumeraced
iy List [ (Concurrent List) in the VI Schedule. In terms of Clause
3], subject to Clauses (1] and {2) the Legislatune of any State has
exclusive power to make laws [or such Stale or anv part Lhereol
with respect to any of the mallers cnumerated in Last 11 (Siate List)
in the VII Schedule. Clausce (4) clarilics (hal Parliament has power
s make laws with respect 10 any maller foroany o porr gl the
territory of India not meluded inocany State poto ithstanding: Ut

such matler s a matter enumerated i the Stane List

B3 Thus, the power to malke laws cither by the Parliament or by
tiie Btate Legislatures iz traccable to Article 246 of  the
Constitution of India. The Lisls in the VI Beheduale deifines and
limil the respecuve competence ol the Uniion and (he Blales, The
various entrics m the three hists of the VI Schedole are nol
sotnees  af  legmslative power. These are lemslative beacds
demarcating the tield of legislatwon: of course. beung the hell] of
lesislation, the entries should be given the widest possible

amplitude:

it Pricer to [he Constituliodt Aroerwchmeint Ao e, o 1

16092016, Entry 54 of List 11 was as {ollows:
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"aa Taves on the gsale or purchase of goods otfier tharn
rernspapers, subject to the pomsions of enfry 92 4 of List 7

36.1 It was on the strength of Entry 54 of Last |l as it then

existed, thal the VAT Adt was enacted.

HY After the Constiiution Amendmenl Act came into force with
effect from 160920106, Entry 53 ol List 1T now reads as [ollows:

"5k ._"r'.l.".'-'-ZS £orf I'."In:-' F‘r’.!l'l_-' (.!I'"_|"|~'-..'r|'l|||:"h:r|| r_'rl.'.:.r-_:' .|'|fr_|l.r| .-:!,.'{':r_:n:.i' f_i.'fr_‘:;’-tr_ﬂ.',
motar sl jcommonly kot s petrol, sl gos, auintian
furkarey fue! ond wlcoholic Doguor for boocen ceeesoempetzon,  bad ot
tncluding saie i the cowrss of eler-aiate Trado o comneres or sale
e tfe conrse of inlermabiono aogls ar copernieree af ek goods",

88 Thus, on and from 16092016, the competence of the State
Legislature gol truneated: 1t had compeionoe o enact law only on
the fields mentoned i Entry 24 as schsbiuted ie., regarding
taxes on sale of petrolewm crude. high speed diesel, motor spirit
(petrol), matursl pas, avialion turbine fie! amd aleoholic lguoer for
human consumption. However, there 1s-a further restriction in as
much as the taxes should not be on saie of such gonds in the
course of inter-Siate trade or commerce or sale o the course of

international trade or comereree of such goods

B9 The Second Armerabments Act, as already moticed, enhances

the lirmitation I_!r"l'il':-.':l Prviert Lo e v @ aeres Te =iy i r=s awnitn ':'-.ﬂ-ﬂE‘_lErt 6

AH[EESMETIT, FeEasseSSnenT. revisialt OO0 bt covers. afl EL‘['.IE:'THJ

enogs ard 1s not conlingd e the five peirslewm produces and



alcoholic liguor for human consumption as mentwoned in the
substituted Entcy 54 of List 11, Therelore, State Legislature of
Telangana. did not hove the compelenae post 16092016 To
legislate the Second Amcendmenl Act which cmaid be traceable to
Article 246 read with Enure 53 of List [T of the VI Schedule to the

Constitution.

S0 The Constitution Amcondment Act also inserterd a new article
immediately after Article 4o with efleer from 16.08.2016. As per
the new Article 246-A, i provides e special provision with
respecl 1o goods and servces A, Artcle 2946 A 1 exiractled
hereunder:

“AdaA BEpecial prootsion wilf respecd o goods and
services tox!

(1) Watuathsbguamd drgieio cordaened e Arliclos 296 anid
254, Farboamer g, snbioet tooslopess (20 the Degisloture of apary
el Foa pocae T ot ot woth eeapst Toopond s and senaces
tox ot by The et v By Suoiy Hiale:

(ZF Porfinieat Hos  evciisios sisdes o0 moke laws with
respect to agonds-and sovoee P wehere toe suply of goods, of af
sartdoos, o bodt ke pleey iy P Savese 5 Ind@eShate. frude ar
CHMIEros

Copiiariatinm IFi Pogsnogs ol this et Al eorespect
af gomds and seroices o retieeend o clonse (3] of Arbole 2704,
tfee gffect from the doie recoarmeredod O the Gowds dnd Sendoss

Teox Counod ™

| Clause (1] of Acticle So-A stoars wiin a nor obstanle clause.
It says thar aotwrhstanding avthing containged o Article 246

{distribution of legistarive nowers| and Artele 2534 (dealing with
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nconsistong between laws made by Parliament and laws made
by Legislatiires of State), Parliament and subject to clause (2), the
Legislature of every State have power to make laws with respect to
goods and services 1ax [GST) imposed by the Union or by such
State. As por Clause (2) Parliament has exclusive power to make
faws with respect to GST where the supply of goods or of services
or both takes place in the course ol inter-State wade o
COMmMmerc (e Explanation clanfies that provisions of Arricle
246A m orespet ol GRT shail take effect [rom  the date
recommenicded oy the GAT Council in terms of Clause (5) of Article

S BN

H2 o ThHuos what Arlicke 2964 provides is that both Parliament
and the le@slaimee o every State have power toomake [aws with
respect o GRT imposed v the Union or by such State except In
the case oF (23 where the supply of goods or of services or both
takes plove i the course of inter-Stale trade or commerce in
which conse Parhament has the exclusive competence. Of course,
such enec el wil! take effcet from the date of recommendation

by the 1330 Cunmed]

L B Ariicly Sty uf rhe Constitution. of India defines varinus

expresswonys whinoh fouls place o the Constitution.  Cladse (19
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defines “goods” o include all materials, commodines and articles
Clause (124) which was mwserted by the Constitution Amendment
Act with effect from 16 002016 defines “gonds and services Llax?™
[GET) to mean any lax o supply of goods or services or Loth
except tixes onn Lhe supply of aleoholic liquor for husman
CORSUIM PO Clavse 2841 alse inserted by the Constitution
Amendment Act with offieet from 16092016, dehngs “services” 1o

mean anvihing other tian #oods.

G Article 246 A of the Constitution of India came up for
analysis before the Supreme Court in VEC Footsteps India
Private Limited (5 supra}. Supreme Court has held as follows:

A4, Adide dnd b beosught oabout sevandl changes’ e (e
e ol sofari
i Feestin, Al 2964 defines the seuree af porser as joell
ais Dheer freded o Scaassdarion fudife respect o goods el sermaces oo
abwanriaeg e pesd oo el o the Seventh Sohedule;

A Seesiredly, o peaiiisions of Arficle 2464 are avadludie
BofE fo Paeiament ceed the Stale Legislatures, save and except for
Lhe et poiin 8 Porbamend 0 enadt on inder-Shale (e or
-0n L L Bk |'.'II.|I

i Ty, Aesnele 29GA embodies” the  conslinliomne!
prple o st e s ey asoodistinet frome the prinogde of
R TRan AR v o, Wil oprerated  within the fald af This
Coaresarror! o '.'-C!_ Latid '._:.'I.I|.!!|":.l. .i.'._|l "l..l'r.'l"."!-{? ."-5-"-'["'

4L Thus, according o lhe Supremis Coutt, Article 246A delines
e sovmrae of power as well as the tield of legislation witly respeest

lo GST, obviaring the necd to travel to the VI schedule. This



power 15 avallable both to Parliament as well as io the Stale
Lepislaliares exeept in the course of supply of ooads nr serviices or
both an the epurse of inter-State trade or commerce, What Article
246N eanbudies 1s the principle of simultaneous l2vy by bath the
Parliament and by the concerncd State Legislature, distinct from

the principle of coneurrence.

4G The nature of Article 246A of the Constitution of Indip was
examitied by the division bench of the Gujarat igh Caurt in
Reliance Industries Limited |2 supra) whoereafter 1t has been
held as follows:

L Phe ssue can wlso be looked mita Srome oo diieren? andic
bl 2d0A af the Constitution: of India s boen Disered 0t
ot of fndie 0 preande for integrated poccer oot Ui af
PTG e e BEies hO IR o Corrurrerr o 1o hone ey aer thye ol
picd siupces’ Artele 249648 iz not oakin to the Teonoureent st
erctiregtend e Ligt 0 n Schedule VI of the Cpnstitution af inole
whiich cmpowers, either the Union or the State, by rahg laws ek
resraet To legy of ux on etther the goods or senvioes. T i ment
frorrs pasdem dnd rot inoorporate pothar to makd Trnes g borespee!
g “nudds ool sernoes tax™ iR the "Concuderen? List™ eroomdngfoo i
Lzt e Schedide VH of the Constiftation of Tncle Bud moseston o o
rivce A0 the Constituiion of “India to werfoe o aniecrgtod
et ro higtle the Urapn and the State, ddueh gz #0 b o
amrataiecnasgy By both, to make @ooemimon o o (e ey on the
acends v serpees . The purpose of this Corsbituronn aoenddmen
ds prerfaps fo hwiee oo wngform fgoods and  semnoss dns g
LR R R o B TR w1 1 g

A0 i focte appears thet the poder congeood o omicle
St the Constitietion of Indig s o be exercised L bida Wi Ve
fre T Slcpbes concurrendlly B ensuee drdforn Cooeds ored oo
N e the cotendry. The Uattorr of foedio o Seides conmed
W Ol enEreaG petier givere B wrtiols 206 o TR CEiiaoe s
i lwidernt of each othar anttlke the pahoer gl i
ekt ListT emmmedrided tn Lest 0 o Schedale W ol ine

(TR L £ P P T
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7 in Bajju AVA. (10 supra) the cnallenee belere @ smgle bench
ol Lhe herala High Courl was Lo the legabine of the nobces and
asscssmont orders issucd in connection with Lhe assessmenls
tzder the Kerala Value Added Tax Act, 2003 for the assessmtn!
vears: 2010-201 1 and 2011-2012, The challsnpe was mace o The
sround that the conceorned authoritics dhid nol buase  Lhe
Jurisdiction to 1ssue the notices and dssessmen) orilers suive Hhe
amendments mtroduced o Sectionn 23 (1] of rthee Kerala Value
Added Tax Act, 2003 through the Rerala Finance Acis of 2017 and
2018 notificd on 19.06.2017 and 31.03 2015 respectively did mot
cottletnplate A retrospective operation of the amenvhed provisnns.
Seclion 23 ol s Kerala VYahue Added Tax Aot 2000 dealsoaith
assessment ol escaped farnover. In case of escapad Turnover Tor
Any reason the assessing authority could determine o the hest of
Fig fidgment the nrmover-which-had escaped assessmsnt T Thx
al -any tune within five yvears from he last date of the vewr Lo
winch the retum relates.. As per the last provise e perieo lin
completion of asscssomrent was extended up to 31.03.30106. Dy the
Risrala Finanoce Aot of 2017, the parind of linnranoan wacder Secnon
45 (1) for proceeding to determine cscaped turnover was enhanced
ot ive vears Lo six years and in the lasl provist the exicnsii

was made up o 31032018, Theacalier, 1o the Kerala Finpnee



Act, 20018, in the last orovaso, the exlension was mads 1 o

A1:03.207%.

28  One of the guestions framed by the Kerala Figh Court was
whether alter the Constitution Amendment Aot and repeal of the
Kerala Value Added Tax Act on 22.08.2017, the State Logislature
retained sny residual power of legisialion o as o amend the
provisions of Section 25 {1) through the Kerala IMinance Act, 2018.
After due consideration Kerala High Court held s fallows:

19, ay already poobceal b, The gpsnsaenls ellscted Lo Section
A5 [ 4f the KVAT Aot fhroush the BEerals Finanoe Ao 20015 weare bofore
the vopeesl of the KVAT Acl wilh sflect oo AR o pronasiot a1l
slowrd wen, and o parcoclar the thicd proviss sherone gatharised cheore-
apeniig of past gsessorwends b 1000 MRS The anenisent Blleched
throwgt the Kersda Fiosocs Aot 2008, widh effcor dras 21042018,
cilarpod the poriogd B ore-apmm past asschhmenss e 1032018 1o
AR08, Under ardinssy circumsmnces, and lssee onomy fingdings
rbove Bs repards the offeer of the amendiseas beooghn sato the tided
F:l|||1.-i:-.-:.- lex Bpcian A ) by the Keraln Finaree At A0TT . the I.':J_?i::'lm:i\'¢
rregiLsures anould have sufficed oo ustife 8 roapenune o pash ASCIAMCIIE
up b3 L0308, ronbet besdimetore 1o Lhs comenddenienl iss o wis ellsciive
sraly from 0L 2018, However, ths intereention of the CAS 2016, and the
mn&bqr.-:nt !':;pl'::':ﬂ Gf e BEWAT S it e o llisd b Jrasrn A2 Y b o
besnrirg orn fhe lepadivy of the 2018 amendmert A Dstinetion does exist
betweern the savirg of diahis proeoleses, comenies el Dot lies oles
repealesl enaciment, hecuglk A saeings clzise nsercd o fhe new
erachmeat waccalile B the Shong legesliatlnee poser . Gt i somgrdinenl
Lzl e o g repesiler cosetmens ailer the leosiabiee pover isell ia
Laken (BRI s Wik thoe Jegislativ: [ & .il.l'."lir.'.ll.:' Linit W etz |||i-:.l: ten Ll
CaaA 20000, eoull hiove Bassry Cprses] o @riele 2068 of cogr Coanstingtinn. resd
with Bhir relevane enory D the VIzh Schedule theceio, e podition elaonged
whern clvere s o Dpetarrperlo] sbof e the metoree gl e e IF".':I.' ared o
Itesh conderizent of logisiatice poism o leguslat s vrvesoees of Lhie new leve.
ATter Tl CAA 200065, Che Blle Lemstintrees slogd g Giled of Thisr poswenth

legmimlate by respost Gf Tsds e silsast puariiesse ol sonsbee Dhal oo snreered
et ek S0 ol List 1l of the Vil fehoduele tootne Constitudon, and
they wore insted ciocfeoed wildhe legisbiolbnee s ers. Lo D sxercpsend
sitnallaneousbs with the Pardiamzent, invresnecs of taxes on suppleol ponds

af serices O Bath, Whidcobhre aes legislataeg e Sl justsdy the
e ol o5 SELVLRIRS clapiiar i Ve s legralat ign 2ol i ne Lol
the mess clevy oF to, 1o Bde asmund cigbids, Seivilogos, Samdndtiog et
uricler ‘he srewhils ensctmens the geletdor o Tt 590 of 1o 11
satoradically dooded thoe Sfane Legislatures of e ey o larcther



femslate on the salpcl of soes onesacenr” pueelase of gacdds, oxoopt 1o the
Bipreedeael esiernd retiied conder Hlor Copstibutian, The power fo angid 8
statute being a facet of the legwiatve posser pisell, the Skes Legeslbatore
codd mol have esercisns G onanwer T amened e RYAT Acr, gave o the
cxtent pecmitted, when v dil opor petain any resicunl mgbt o turther
:g_'is]sl,l:{e o e sl of lasds i sine do el Shede oo ..'I:ll:-:lz-:.

99  According to the Kerala Phegh Court, afler the Ceonstitution
Amcendment Act, the State Lesislatures stoisd dgenuded of their
power Lo legislale in respect of 1axes an sale ar purchase of goods
covercd under Entry 54 of List 11-of the V1l Schedule; rather they
were  conferred  with lemslative powers to be  exercised
simultaneously with Lhe Parliament i respect of taxes on supply
of goods or services or both., While 1he new lepislative power could
Jjustify the inclusion of a savimgs clause i the new legislation
enacted in respect of the new levy of lax o save acerued rights
ete., under the erstwhile enactment, the trruncation ot Entry 54 of
List Il autematically denuded the Slate Legislatures of the power
to further legislate on the subject ol taxes on sale or purchaze of
goods, excepl o the loaniled  extent retained under the
Constitution, It has been beld that the power to amend o stalute
being a facel of the legislanve power itselt, the State Legislature
coitld not have exercised o power o amend the Kerala Value
Added Tax Act, 2003 cxoepl 1o the extent pesmissible when 1t did
not retain any residual meht w focshesr lemslie on the subject of

taxes on sale or ]'}LJ._C'I"l-.'i-!‘"-'! NSRRI 4



1O Aroidentical issue came up before anothier single bench
of the Kersla High Court in HINDALCO INDUSTRIES LIMITED (3
supra). "l the same line of reasoning adopted by the
previous lench o BALJU ALA. (10 supra) it has been held that
alter the Constitunion Amendment Act, Stale Legislatures stood
denuded nf thenr power to legislate in respect of taxes on sale or
purchinse ¥ ooodds thal was covered under Entry 54 of List 1l of the
VIE scheaale: they bave instead been conderred wath legislative
powers 1o be exeroised sunultaneously with the Parlimonent n
respect of raxes an supply of goods or services or both., [l has
Beers held as fol v

Affer  the UAA 2016, the Stais
il fes phetrtodedd nf el posiar 1o legisiale i respec! of
lawas e ow pieatesd of gogdes; thot was corered prdar Entry 54
af Last o The Sepesiin Bebadide 1o the Constitution, and they were
LA LT e el leimsintie poisers,  te be ekerdised
strmadlievnesig ith thie Purliament, in respect of loees on supply of
gosds o sooees e liths While the new leglslalive power could
USSRy e cochesn b oo smngs clanse M the new lTegisiotivn
ErneeTon e ! e thee e ey o Gk, 0 sioe agcrued  mghts,
Fareg s vt s e, wnder the sestithnle encioctment, the
detefiog oty B oaf Lasr N putomatically denuded the Stata
Lqiada pve o ol e peiial {n funther legisfote on the subjeol of luves
B AN or et of gools, excent to the imited axtont relfoired
dader the Constiution. The poiver to amend a siatule being a facet
Al e e poceer peell the Btate Legislativre coudd rmotl R
WETC L e T gimnerd foe KA AL sd@me o the aadent
PERIID ol eeh o ey refaen oy resicluat nght o further
feegpieteat « o 1) elnenet st taaes o sole or purchicsse of goods !




104 A diision bench of the Allahabad High Court in M{s.
Pankaj Advertising Vs. State of U.P!6 was cxamining challenge
to the legmslative competence to the imposition; collection and
realizalion of ddverbsement tax under the ULP Municipalitics Acl,
1916 on the ground that when there 1s oo provision Lo impose
such tax there can be no power W [rame any by-laws 10 that
regard. The power o lovy advertisement tax was traceable Lo
Entry 55 of Lse 1 Wluhabad High Courl noted thal the
Constitution Amendmon: Act came inte cfiect rom 165092016,
LrI™ Goods and Services Tux Act, 2017 camne mte operalion wath
elfect from 01 07 2017 The by-laws by which the municipalities
mtended o levy wid colleot laxes on advertisementl were framed
gri 2.0, 2007 Dul punlistasd on 19082017 e, after (1.072017
whien the TLP. Goods arnd Serviees Tax Act, 2017 came into effect
Atlahahad High Court alse noted that by virtoeof the Constitutron

Amendment Act. Fnory o af Last [ was omitted. It was in thiat

context that Allakalae Hiclhh Couwurt held that after omission of
Entry 55 of List |1 of the VI Schedule to the Constitution of Indiu
by 1he Comstitution Arenchmentl Act with elléct from 1609201 6

even the Stare Legislatine the not have the legislative campetence

tor levy ar ealleot taxes on advertisement which was cacher



T4

avalhiable soder Entry 5350 Further, the bench noted that the
gower i Tas edarher vested with the municipalities under Seotion
25 (2] (v ol the U P Mumicipalitics Act, 1216, Having been
omittted Lo virtue of Section 173 of the U.P.Goods and Services
Tax Act, 20717, the municipalities did nol have the stalalon
compoetende o levy, impose or collect advertisement tax.  Further
claribving e posigon Allahabad High Court held 1ha rhe Stane
Lepislature was mvesled wath the power to malke baws i respect
at tiaxes on advertisement vide Entry 55 of List U to the Vil
ascheduls but the said entry was deleted by the Constitution
Amendmuint Act with effeet from 16.09.2016. The Consiituton
Amendmont Act nide Bection 17 amended the VIT Schedule a0
armutiv: Eory 55 of List I, thus deleting the power ol the State to
Mare laws in respect of taxes on adyvertisement. Thercfore. when
the State was denuded of the power tu make laws in rispost of
taxes on agveriasement, obviously the municipahrnes were also

dhiviested of Lhe power to iImpose any tax on advertisamenl.

L2 s bove ol reasoning has also been followod v oadoter
diviston el of the Allahabad High Court in Jain Distillery
Private Lomited (4 supra). In this case, the Allbaboal High

Cotir  exs i the posilion: as Lo e compesceoe of b
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Parlisment and State Legislatures lo enact laws to unpose dunes
an excise and to levy tac on sale of alecoholic higuor noet Tor hoaoman
consumption post the Constitubion Amendment Act, [T owas ninted
that the express intent of the consututional change made vide the
Constitution Amendment Act was o lax aleobol under the G5
regine exeept aleoholic: quor for human consumption. Thirs
ateohohe Hguor not for human consumplion oF ndustrial aleohnl
o rign potable alechol would be subject 1o GET laws oy

Avcording to the Allahabad High Courl lhis mlenl has e

expressed through Section 174 (1) (i) of the U P.Goods and
Scrvices Tax Act, 2017, Section 174 (1} (1) of the WP Goods and

Services Tax Act, 2017 reads as follows:

Wy -

{74 0T Bave gs othenwise proviclend e Lhis Ach an dondd feam
the dore of commencement of this Acl:

| The Dtar Propdesti Palke Addend Vi el C200N,, @xoen
resnact of gonds mehrded i Eatrg S af the State List of the Seventh
Fehoghaler To the Canstitution,

cre heveby repealed.,”
12 1t wwras in that context Allahabew] High Couet hei
as follows:

L Dhe Bloife Legislaiues oid ot atlempt doomgee e
LIPLAT At o tak almakolin dquer nol for fronsn o saadintineg, T
cire! cpnseguences somge, First, @ oonscqinne Qs ol reeigaibion
of the change o the Constitutional scherme. el giope: Sccomd,
st gtk plieertly, the Miate Legrshatore Jid nel soeo HPUVAT A0 5

freeranese® by o) eohi ooy cexcent Bomhaie Mopeow Tore faian
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corteuntpion”®. Fleroen o oy ocnise,  offor Thit astacimeat of dha
LIPGET Act, 2017 and in ahaence of any omeandmen! to Section 174
() of thet Act, thoere nefther surdieos nor oadsts wey delegated
power it the Stobe Cloeermumend, 00 Ssuc the  wopugied
Nodiffoation, toampase UPYAT on ENAL

G2, We canapt help ower emphasise the oot thar the
impeamed. Notificaltzr  =esks o overreach  the Constilubonal
achara, as amended by the 100 Constiution Avcadneel, By thot
Consddtution Amandment, the only sumivmg fegisiones field o
grpone Toxts fsaved exclusioeln wih e Stale Legsiohures), s
mention in Batry 54 fas substituted). Ralesant fo our discussion, it
iz only with respect tn “alraholic Hquor for humes consumplinn”,
Srtee ENA 5 onel that, the Slate Legisfafore canno! oirminuend Hhe
Cofsittione! schome By oimfrocdaciesy o doy oan s sl By
describing it as ‘ron-(iST alnahn!’,

| L8 H In the ultimate analysis, Afahabad High Coort
while allowing the Wit Peutions declared that the State had lost
its legisiative competence to enact laws to impose tax on sale of
extra neutral alcohol [ENA} upon coming it ellect of lthe
Constitution Amendment Acl, Theérefore, the attempt to levy tax
on. KNA post Constitution Amendment Act was held 1o be wltra

vires and accordimngly interfered with.

103 The division beneh of the Gujarar Fhigh Court n
Reliance Industries Limited (2 supra)] wos cwamining the
challenge 1o the constitutional validity of Sectinn 54A of the
Gujarat Value Added Tax Act, 20070, The challenye was . made an
the pround thart Secton 84 A was swltra ores and bevend the
legisiative competenice of the State under Entry 5 of List-I[ of the

VIl Sehedule to the Constfuiion. The challenge wiis matde aise on
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ground that Secuon 84 A was mandestly arbitrary and an

otiable and, thorefore, wolatve of Artiele 14 af

the

Constilation of India. In the present procecding, learned counse

fior ©

the 3

he petitioners had muade i1 very clear that their challenge ™o

Lecond Amendmenl Acl is nor on th ;_Jvulu',:_! ul arbitrariness

or manilest arbitrariness: i is en the eround of lack of legislarive

competence. Scction 84 A of the Gujorat Value Added Tax Act,

AT

J’HWft Lﬂ.ﬁ_ dlE':E‘!.h"l:-\‘]"L -"'r|1q_||‘! :.\'_u FHFT A e B fhier vprerinl l\.-'l' Ptpanmides an
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245

[LasT

4 is extracted as under:

“Rad - Exchision of posond an s creses 11 Wabulbestanedeeg
anyrthing corifeimeed e feas Acr, @0 Eae o adaen e Appeflate Aoty or
fher Appelate Trbroal or fae Doad Coveet Dees e 1 datinen aefich s
prefudicial fo the antorest of recgnue 00 soma0 @l proeeedings and dn

appent tn the Appellate Tribta o0 o Gl Dot o rhe Syprees o
against such deoson e e eppetlnie authori a S Apgelledes Drebicned or

thes { gl Croart 65 perding the g spent detagen tie plabe o e dostee

of the appelliaio auitonty ced SR o iR e rpteannd e e date of

dersizivn of the Appellate Trbigeat e Vi o Tt Righ ot or e dalte: of

the decision of thet Cheele Coier ol ther o) e Sepegn e Dot shelt be

ervclcdead I enmpiating the poriped noderredd feoos seeiinn T4 o seetion 05

{2 Wemmarfistanaling o ey st o Mg At 0 any
decizion or order under sesthoan o s seclinen T3 ernlis gn e b sRigh
ther Bonmsory Authorty o aopelloie suihontg e e Bogh Court has Geen

EFINE I.-\.r|l-, ¥

[ vi e Bl

Fitgale i |ru,|-" Gl o a-:-mm f .hg (i [ouneed e Pl ':r':'.-'- s L
such decision of o Arnpesiiale 00 feicin e fhe il Cant s e -'l"-!'-"l"_n'. the
porod spet betiasn e date ol the oo of Tie Appeiiare Tabunal e
e fdate .:|_I|- e cleeasarrry el e Wi L ileer e SR ddeabe wf T R T I:lr- the
ifigh Court and the date of e deceas oy e Sapreme Courl sl be
E.'E'I:'i‘lrl.dfd [ﬂ_ \':l'.lm?.'-'?-:-l'.“':-' {hie s 1 i 'I.II!':IE;-'ll: r._..'i- LR R B PR BT BT R .".\,'n i
Sarefiver TS

e

Gujaral 1ligh Court anabveed (he provisions of Arvticle

I, post the Constituivm Amendment Act. T may

A ol the Conatitution of [ =nd the change in Todry 3717 of

b

mentioned that Scetior: 84 A Came o be added o the Gujarst



Vadue Adcled Tax Act, 2003 by virtue of the Gujarat Value Adcded
Tax [Amenedment) Act, 2015 enacted on 03.04.2018 giving
tefrospective operation from 01.04.2006, Section :E:!-flr A provided
for exclus on o the poeriod spent between the date of the decision
af the Appellate Tribsunal and that of the High Courl as well as the
Supreme Colirt in computing the period of limitation referred to in
Section ¥h af the e A, Therslore, one of the questions which
Fell fur considerston was whether Section 84 A af the Cjarat
Value Added Tax Ace, 2003 was wifra vires and bevond the
legislative competence of the Stae under Entry 54 of the List 1T of
the VI Schedile Aler due analvsis Gujarat High Court held as
tollows:

el B Enrey a9 e LEE I in Schedule VT aof the
Cigreanfaulion of Jedhy weis gpmehded to extimeauiesh the power of
St fo e Tegess o salie o purchase of goods except faxes
ane e st Gf meteeleam praducts and  elechalic: Bguor for
Feparngerr omrrguernrition Therefore, Cher proneer Toe armerwd ana fee
WALE eesprt to gy af i o thie sale or purchese of goods such
s o) VAT AT vaild i sad o have been obolished walh
e s o] wiond i Barry 349 i List T in Scheduwle VT

e e e e o) T i

R Hewinn aiven oler ciseeest consideration to all the
rglepian? gagsels ol he maller, we have reached boo the
eir e et poerlene T GF thers Clanshitaton of India dees nol
SETA SR sl Cloe VAT A Frowe being declared ineind o
uftre Birea o el fiheeny, aeticla 2404 of the Oonstintaon
o oLt S e DO Cansiution Amerndmend Aot wath the
B or rdlHoe TR oo ebpedt ol sudsunineg thidltipde indiract
Lo d il Jub poahe pliduerrind. perer e the Bariiomient aned

ke oypnnlutag oo Cpocsocond services lax” @
ahirl i dtae repnrrheridadions ol e Gooels ownd
e bkt CstetEte ander aeticlhs. 2724 af the

Cangattah q et Thiar sy wbifecl of swoh e soale reform
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s T regaaer Mumber oF e oxes Deing ecied by the
Dl ciend this Srata Oinvevmmeris vedd oo rersove the cascacding
Lo coenpon aational moeket for
coocls wnd sormies This & apponend from the stafemen! of
olifecta tnd recsne e b the Suprerne Covert i Mobar
Mimere! Bl Lt 1200 .'5. add TR L B0 207 9 2S00 599,

cfheat af aves snd B

U2 Further sochen D5 the Consdilution Amerdmmen? AcT
progides o mmpeesalion O e Statcs far tha loss of rerenue
aelsEing on aonan of D Gepdeeentation of the goads raviit
Seraces K .".r o preped ol Mo leeerss Thus the endlirg soleng
ol i o sepbmen U ! recngriacs Drposition af oniy

ool e arficls 2904 of the Constiubon
af dm, e phewse the Cooods ard sevness tox® s defined
nnder artele J60 2940 T miean oay dax o supply of gouds or
seruace or Barth stveend toves an e suppedy of aleohalic iiquar for
Furreinn sorsnmpadian, Sl “swsly” cannot be fregmented into
cleiferenl oo o oy the Srate Lemesialure ond  osston
r',.lu._.-..:_.:r_:.' A !'rri_. s Prideniapene ) ok e fll'.'l'_- sule I'_'!.l' ﬂ'ﬂﬂ'dﬁ‘ P v
r:_::,‘.-_',-';-,-r;.--.n tre e Tremde pued CSerdicas Tax {,Jmmr::l.r. Bl
mterprefalion wondd Le cnnireey ta tha enlire seheme os well te
thigs pbiicct cond purnoee af the Oerstiulion Amendment Act, In
et the prdann prandong S compensation to the States o
the foas of reporne e o Nee gonds ana seraocs o wasuld
gidwes s e il r-':s-.-:!-:'-pandﬁr?ﬁd
EMPIGLCETES Joropmaed U s TS Jeiee added tax e erslaiioneg Ly
Teghorrpes reconerse foasticde Sa ol ol the Consietiore of i,

R AT oy AT L

A dp facl 0 thee siate fegeslatoe kas the P Lo
et e enlie addedd v Tmes under arlicle. 2404 of The
Canstitytinn of ropeeral ot Bl of tha State; then
Fang 76 of Wstd ol the sereoth Sehediile to Hhe Cronsliiation
1.'.'.'ll'*"L WML ettt i '.i:. corend ol sue prodeets which dre

Hide fhe Gwl el Ldin e -'-"—Jl-l-tr-:"-'i.l-l! revlindant., The LIEEH
."--*' Yhat [oatey A0 g et TTaf the Seventh Schedule wes
Feforiaed (e A0 e o e Hor pwdicluiets e concerned oo les
thil e =oes deosAr ek soldo s i eradefmant i f?ﬂff‘.ll??’.'.‘lll_‘-'\..‘-'\..‘.l.?l:-e'-i
il iticle 2004 ot Cvisafrutian af Indie. The vooerons
A af the Constifution con

u'.I"r.l-‘:rT the gric : wrider the VAT Act falls flat
g the Saee of the exisren of Boreg 54 af Lt 0 of the Sewerth
Sarhmiele o Fover Ubnatti e san O Iredier 1o hich survived the 107
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1Lk We  arc in resaectiul ocagreement withh  the views
cxpresscd by the single beneTu s of the Rerala High Court in Baiju

AA |10 supra), Hindaleo Industries Limited (3 supra), division
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benwhies of Allanabad High Court in Mfs. Pankaj Advertising (16
supra}, Jain Distillery Private Limited |4 =npra) and the drvizion
bench of (yparal High Court in Reliance Industries Limited (2
supral. Aor anly the Second Amendment Act cannot be mraced 1o
Article 240 of the Constitution read with Entry 54 of Lisi I of the
VI Schedule, the same gannwol also be sustained as a stand alone
legislation of the Btate under Article 24864 of the Consututon n

the absence of simultaneous legislation by the Parliamoent

HE b s noew deal with Sectian 1% of the Coarnstitano:n
Armmcrichme 1 Acl, which reads as under:

19, sotwirhsnouding anyihing in this Act, any provasion of anw lew
CELALETE L Lax ongoods or sorvices of on both in foece na oo bl
el Belore  the commencement of chis Aol whodn
e mtent wnth rhe provisions of the Censtitubion ss aapended bn
thisy Acl sl Sondmue B bein force until amonded or regealed Ty o
compe ot Lemslanare or other competent aatharsty o wndl
rrpstehien ol one vear from such commeoncement, whizhoyry s
sarlie

Hiky soeclicn 19 starts with a non-obsfante clanse N saes
thar notwillstendmg anytlhing i the Constitutan Arietckongend

Act, amy provisien of my law relating to tax on goods ar services

or A B I toroe o oany Slate nmmedirely hefore
commenrcer i@l ol the Constitution Amendment Act wheh iz
mwroongiste o ow th the srovisions of the Constifulion @ wmcnded
By the Cortsiituron Amendment Act shall continue w be in foroe

until e vdes) s repealed by a4 compelent Legislature or other
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competent authorntv or until expiration of ane yvear from suchk

commencement, whichover is earlier,

HaE: Thus, the purpose of this provision 1s to provide for a
window or transilions by suspending invalidity of wwoonsisient
legislations existing immediately betore commencement of the
Constutution Amendment Act for a period of one vear or till such
lemslations are amended or repealed, whichever 1s carlier. The
olective appears w be [or a transition to the GST regme broughr
mta foree by the Constitution Amendment Act. All thatl Section
14 does is to provide a period so as to eliminate or remove all Taws
inconsistent with the G3T regime within an outer Hmil of e ved
pertod.  Section 19 does not and cannot be construcd e colipse
the amendmenls carried out in Entry 24 of List 1T to e V]
Schedule or confer  legislative  competenoe upor Thes SS1ate
Legtslatures for making ﬂmendmeunts to the VAT Act in respect ol

soods other than the five petrolewmn products and aleohol for

Furmian eonsumption covercd by the amended [sulsntuted| Entr

L s alreaddy discusscd above, TS e NCE o
amendment of Ency 54 of List 1T is denuading the State Legislature

nf the power to levy ax on sale ol gonds ether Lthan those as
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provided 11 amended Entry 34 invalidation of Stalc lcgslations
cxisting as on 160920710 levving 1ax on sale ol goods olther than
those finding place in amended Entry 54, Seciwon 19 does not
save  or  postpones  deprivation  or  denudimg ol legislative
competenze of State Legislature far leviing tax on sale of goods
other than those mentioned in amended (substimuied] Eniry 34 of
Last 1. Section 19 ondy allows operation and levyv of tax under the
VAT Act which is inconsistent with the GAT regime for a period of
onc year or untl the VAT Aol is repealed or amended, whichewver
18 carlier. This would mean that rhe State could continue o lewvy
tax under the VAT Act for the windosw pervad of anc vear oe tll the
VAT Act was sinended or repealed o align 1o wath the GET regime,
whicheve was earlier. This transitional provision Jdoes oot enable
Lthe Stace Legislature to make amendments o the VAT Adt in

conlravention of the amended Boory 334 ol Last 1

110 Al this stage, we may refer to Article 378 of the
Constitution. Part IXA dealing with municipalitics was mserted in
the Constitution by the Constitution {Seveniv-lour:h Amendment)
Act, 1992 swith effect from O1.06,1993. Articles 13 P o Article
243 Z0 vomprises of Part IXA, all dealing with monicinalities. By

thiy  aleresaid  provisions. mumogpahies oaad sandcepal



administration were brought  under  the  umbeslla of  the
Constitution. Article 243 ZF provudes lor continuance of exisling
liws and mumiecipalitics, This provismon s e retera Lo Seclion
19 of the Constitution Amendment Act. Artele 243 7ZF reads as
under;

243 ZF. Continuance: of  existimg s and
Municipalities:- Notwithstandmg anyilong o0 s Paty any
provision of any law relating to Muvicipaiaies v foree oy o Sioafe
mmeadiately  before the commencemient of the Constilation
(Severty-fourth Amercliend) Act, 7092 wloch s ronsistent
with the provisions of thas Par, shall couiviee 1o e an foree
unti amended or répealed by o compeiont Legpsiature or other
competent E'[thf-‘f'l:f_lf (ol e e T L ENEANG G e per _.'-"I'J-'*i
such commencement, whichepsr i gariior

Prowicled thar afl the Mooecsahioos exstineg omenediately
before such commencemselt shall contutieo 10 the expieation of
thetr duration. unless seofiet dissced O & resolution passed
ta that effect by the Legisiotive Asserdbidy of thet Ztete o, e e
cose of o State hapng o Legpusialoce Conoetls G el Nouse of
the: Legislature of that State,

111 As per this Article, nmwithstouwhng anvehing in Part
[XA of the QConstitution, any proveson of ey relating to

municipalities  in foree  in o Sate nnmediately before
commencement of the Constitution [Seventy fourth Amendment)
Act, 1992, which 18 inconststent with Porn [xAL shell continue to
be 1n force until amended or repeiled by oocompelent Lepslatare

or olher competent authority or until expiration of ane vear from

such commencement, wlichevesr s eariae
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L1 lrn Bondu Ramaswamy {6 supra), Supreme Court was
considerir gy, challenge o acamsition of land for formation of
Arkavathl Layor on Uhe outskirts of Bangalore city by the
Bangalore  Developmesnt  Authority  under the Bangalore
Development Autharity Act, 14760, It was i that contest Supreme
Courl considerod the guestion as to whether provisions of the
Bangalore Doevelopment Autharity Act, 1976, more particularly,
that of Section 15 dealing with the power of the authority to draw
up scheres lor dovelopment of Bangalore Metropolitan area
became inoperatve, void or was impliedly repealed by virtue of
Part IRA of the Constitation. Supreme Court held that Article 243
LF s g provision enabling continuance of any provision of law
relating to municipalitics in spite of such provision being
inconsistent witn the provisions of Part TXA of the Constitution for
a specilicd periad of wne vear or ountil amended or repealed,

whichever 1s carlicr, wits hesled as Tollows:

Aoy stalte oo opoecson chertid which i2 inconaistent wich any
Corsie litongl provesion vl D0 vtk dmwn by courds. ﬁ,_lnal:ql_:lq:nti_}', if
BDA Sl ar oy provesan af 12 1300 Act i3 found to beineonsistent with
ARy peinnsion ol PAart D ol Tl dlensltahdn, al willl be slrack down by
COWrTE AR cranbioe of thet Coesiooton noregand to sny poovizton of ay

B Ll te nracaeEiedE, A P43RF suspercls such mvalidity oe
pastoires. s ivabehiy lae G porsd of onge vear Teoon 180 1900 1o ensilble
th i RN R R PTG I LI T v [ A LR B 4 X ;'1r'r_'.;|:_,,i:5_|_i:ﬁ|_':’ ]_:,. Elmcnﬁh‘jg or
Fepeiilinng siacly Low ol etana o nupcioalities to betme i i consumoamee with

the werimrnas ol e S8 a2 e Conelinins an



M kL As has been held by the Supreme Court, Arficle 243
ZI suspends such invalidity or posipones the invalidity tor a
period of one yvear to enable the competent Legislature to rémove
the inconsistency by amoending or repealing such law relating to
municipalities to bring i in consonance with the prowvisions of

Part 1X4 of the Constilulion

114 Ot the above analvais we have no hesitation in holding
that Secttonn 19 of the Copsntunmn Amendment Act cannot be

understood or cannot be o consinaed as a source of legislative

power. lt is also not & saving proeasion in respect of suspending
legislative competence o amend the VAT Act. This aspect was
gopne into by the Gujorar Thgh Court in Reliance Industries
Limited (2 supra) wheren it has been held as Tollows:

YOR Bepvinn 10 ol the Constitution (One Hundred
—— and Firsy Amendrent Act 20106 can also.not_beoa. source ol
pawer looamendd the State VAT laws.  Firsl, the power 1o
amtettd wonder Séction 19 is iy for o period of one year from

the cormmaeneamiemd af e Armesn el et

i A Fven in Sheen Golden Jewels (India) Pvt. Limited |7

supra) refied upon by the State, leamed single judge of the Kerala

High Court held as [ollows

|4 sy ber ms efinreee el Stedknmne 1890 of thie CA Aet and
Beption, | éd ol the RS8GST Aoty mocnogg 10 s
Tow refatirs too G om peeada ool weecoces oy ferne i any State belops
ORI G (e conteneneement of the % o) stosl eariamnge oo inclores

stes than any inconsasTend

Spndrbameinrded o reeiiec Dnon cacmpetinn Legisiatune or ather coimpeienl

Autliosii>" St the Biages dvere, bips coptirenl 1o mmnendd the inoensistenr



B

ks b0 hiring them dn havodny wsath e CA Act, Otherwise, the Statcs

must rapea st Arad they were given one year for achiovireg thes 1 she
Sates in peither, thoss Inconsistent acts sland repealed,

142 Here, the States acbal; they amendsd n e inconaiseein
Mebs They alao repealedon few maore, Az with the BEVAT Act, the repad ol 3
wart. Lo pot resalied ioits abrogation or anpihibolico, S the operation of
the so called swnser clawse fas provided in Section 19) has nol dengeed
rhe Htires power 1o enforee the KVAT Acl o its wmended form. The Ac:
remaic e, wirh ifs et reduced, though. Thus goos our of reckoning the
petitinners’ another agsertion: that with the repeal of the cnactments, by
procedurz] coechianism has disappeared. It hag not. The prospecuune of
the aromdment undispused. what remuins to be cxamined ie the Srate's
P i g wll baesd hﬂ.ppf!‘.l.t*d befare the CA Act AT InED o or,
more precisely, untid ane yeae aftec that Act came inte force. Indeed, the
et ablowed thie Stile Aetsin the same legislative [eld 1 cnesost or npe
Wil L it ienw paeriod.

Pl = st haod Thad Section 19 af the T At ia— trans: )l
BEL e e been— o repealing clavee sirmpliciter, net o saving cla s
Methira cogre. That jah of saving 15 done by Section 174 of the KSGHT Ax
Well and e =0 the repeal has not] asSection 174 elaborates, affectod
The prevrne s cporation of the amesded Acts or tepealed Aot and orders
ety tming duly sk or syllered theveunder.” In ather words, the repes! has
rsl mlevtee] ooy right, privibege, oldipgaiton, or lmbility acguired, socried
A e el i thes senenided Aets or repealed Acts ar adders uoicler soech
repeal ol o amerided Acta” Mar has i aflscked “any tox, serclices,
praalty T mtaresl s oare due or may become due oF any efEnre ar
predvistiove ancarmeel of inficted in respect of any offence or violacion
s e g st e peovisions of The amended Acts or repealed Acy”

| 1ds Thus. according o the Kerala High Courr, Secrion 19
af the Constiation Amendment Act is & transitional provision. |r
g nol a souong clause. States were reguired to amend the
imconsstent hiws 1o bring them in harmony with the Constilusion
Amendmeni A 1" that was not |_:|+:rn_¢, then the Stales were
required o repeal such ineonsistent laws,  For this a windon

petiod o ope vear was given, I the States did neither. 1hose

mconssted! Lo s wauld then automeatically stand repenled



L1/ Theretore, from the above analvsis we can salelv
conciude that Section 19 of the Constitation Amendroient Act is
not a source of power to enable the Stale Legislalure Lo enact the

Second Amendment Act, which is clearly inconsistent with the

Coarnsiruten Armendeent Saer,

1156 We o have  already  noted  that  the  Constitution

Amendment Act, more particularly Sections 1 o 171 and 13 1o 20,

came imto foree an and from 1604 2016, Thereaiter Parlismeni
cnfcted the G517 Act and other related enactments,  Trost
provisiens of such enactments having come into lorer orp sl

from G Gy 2017, State of Telangana also enacted the TGET Act

While muyoriy of the sections came into force on 2062017,
sectton 174 of the TGST Act which provides for repeal and saving

came inle lorce on and [rom 01.07.2017%7. Scction 174 of the TGS

vl reads as unders

1A Repeal And Sauving:- (1) Save as othernuwise propided (n
chos Aot o el fromm the clate of commenteerment af this Ao,

i The lelangoana Value Added Tax Act, 20035 (Aot 5 of
2000k except 1 respect of goods included m the Entry 54
of thet Btete Lokt oof The Seventh Scheduie ta (ke

Corisliiidion,

i The Tetongona Enlertaoinments Tax Act, 1932 [Ant X af
)
R

i) T Telangang Tax on Enbry af Motor Yetucles e Local
Areras Act, 1906 (Acl 26:af 1996);
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fry The Telangona Tox on Entry of Goeds inte Local Areos

Apt, 2007 (Act 39 of 2001 );

fuf The Telangonn Tax on Tuoores Aol 1987 (Aq B4 of

1L87)

fui)  The Telungena Herse Racing and Betting Tax Requlations

1 3581 (Reguintion XL of 1 358F);

fuiy The Telongana Rural Development Ceas Act, 1996 (At 11

of 19961 fhereafter refermed to as the repealed Acts) are
tere bt repealed,

() The repeal of the said Acts and the amendmeni of the Acts
speciEd v secton 173 (hereafter referred o s Msuch
cinerdnent™ or “amended Act”, os the cose omoy el e
extern! frientioneed il suh-section, (1) or section 173 sheell vor

(@) rawnpe anything not i force or Exising af e e g sual
tereticdmend or repeal; or

i) ‘.'!_,fj‘-i?r_‘i the previous operatioor of the amonded Acts or
repeciod Acts and orders or anything duly done or sufferad
{heredinder aor

e} cffect any vight, privilege. obligation, or rabiity aoquired,
aocrued or incwrred under the amended Acts or repealed Acds

ar orlers under such repealed ar amendsn Acls:

Provided that any tax exemption granted as an hoenfipe
aagamst mrestment fhrough a noliftcation stiell ol aoatinee ax
pranlage if the said notificotion s rescinded anoor after the
appinited dayy or

fd} affect any tax, surcharge, penalty, P mberes! s ove doe
ar may hecome due ar any forfetire or purmislonsn! Doeneread o
iyfTieted e respect of anyg offerce orwiolation camuarted cgainst
the prowstons of the amended Acts or repealed Acts, o

fe! affect ary mvestigation, hquiry,  vesfioatiom  desheeling
serimy and auditl, assessment proceedings, adivdcition ol
ey afher legal proogedmgs or reooverz af mmears ar rerneid an
respact of any such tax, Surchorge, ey, fned, pirerost, il
privilege,  obfigation,  Hoabdity, fodfemoe or pucishmest as
atoresqid, and any such iwvestigaion, Wequry, wesfeatian
finclirding  seifing and  owdit],  assessien!  froo et
etedpicication and other legal proceedmgs or recosern nf arcues
ar remedy way be instituted, cortindéd orenfarced, o oy
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spch rox, surcharge, ponralty, fine,  ederest Befeiture oF
prartisfinent may be lewied or tmposod as of these Aets hed no
Been so amended or repealed;

() cffect any proceedings includieg tha! relating 1o an appeal

reuision, rethen or referance msiiuled before an an .-.gftp.,-' the
appointed day under the soild conended Acts or repealed Acts
and such proceedings shall be continoed wnder the said
amended Acts or repealed Acts as if this Act had not come frita
Soree and the said Acts had nof been amended or repended.
(3] The mention of the partieulor wmirfters refered to n soction
1773 and sub-section (1) shall not be helid (o peestichios ar atfoct
the general application of soction 8. 84, O and 19 of The
telangana General Clauses Act, T82) (Aet | of 1891 with
regard to the effect of repeal”

|19 Thus, ‘as per Section 1791 (1} 1] the ¥AT Act stood
repealed with effect from 01.07. 2017 except i respeot o goods
included in E]'lT_l'jr' 51 of the Stare last o the Seventh Schoedule,
When we reler to Entiy 54 of the Stare List ce. List I i means
the entry as it stood on 01.07.2017. We have coready noticedd thar
post the Constitution Amendment Act, Entry o0 of Lest 11 has bean
substiluted whercadter the hield of legislation under the said entry
s conlined only te taxes on the sale ol petroleum crude, high
spred dicsel, motor spiril [pewroll, tnatural gies, aviation turbine
Miel and alcohelic liguor f(or bunar consumplion: furthoer
ciarifving that this would net mchide sale ot such soods anthe
course of inter-State trade or commoeree oF sale 1 the codrse of
internalional trade or c¢ommerce of such goomis,  Thersfore, in

wemscof Seetion 1F4 (1) 0) of the TGST Aen the VAT Acge smood
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repealed with e trom 01.07.2017
except 1 respect of the gonds covered by the amended

{established| Entry 557 of Lise I

1220} As o mnatier ol Lacl, we may obscerve that the very
presence of Section 174 (1) O} in the TGST Act buttresses (he

stand tak=n by the petitioners,

121 In Sheen Golden Jewels ([India) Pvt. Limited (7
supra) ho questen before the single bench of the Keralae High
Court was whother the Stale lwad the legislalive competence to
enact Sectinn 179 of the Kepals oods and Services Tax Act, 2017
and save the past taxabion events when Entry 54 Last 11 stood
omitted pormanently  wirh offect from 1609 2016, We may
mention thal Seciton 174 of (e Kerada Goods and Services Tax
Act, 2017 15 pari malerin Lo Seotiun 174 of the TGST Act, The
Court was calied upon o examine constitutional validity of
Section 179 of the Eerala (toods and Services Tax Act, 20017 on
the anwil nf Secrion 1Y of the Constinmion Amendment Act. 1t was
contended that State naal no legislative power to over ride Section
19, Kerala High Cournt teok the view chat while Section: 19 is a
transitinnal provision: the job of saving is done by Section 174

Though Section 174 hus repealed the Kerala Value Added Tax Act,
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2003, the repeal has not affeeted the previous operation ot the
repealed act,  In other words, the repeal has not affected  any
right, privilege, obligation or lalahty acquired, accrued or
ineurred under the repealed act.. In the abeve back drop, single
bench ol the Kerdla Hipgh Couart regected the contention that the
State lacked the competence 1o engralt Section 174 into the
Kerala Goods and Services Tax Act, 2017 and accordingly upheld

constitutional valwdily of Seceon 1104

13232 We see no conflict or conlradiction between Secton 19
ol the Constitition Amendment Agl and Secticn 174 of the TGST
Act. While Section 1% has delerred invalidity of  inconsistent
legislations tll such tme those are wnended or repealed or for a
period of one vear whichever s carlicr, Scction 174 of the TGST
Act has repealed amongst other cnactmenes the VAT Act with
effect from O1.07.2017 excep! in respect of goods covered by the
substitited Entey 54 of last I Thus Sdoton 174 of the TGST Act
18 in congsomance with Section |9 of the Constitulion Armernedrmient
Act, The above positon only supoeres tne case of the petilioners
that the State was denuded of ne compeience 1o legistate on GST

after 18 09.2016 and vertainly after 0107 2017,
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123 Eopeal of an enactment would mean that such an
ENACHMeENT 15 erased [Fum Lhe statule book; it would no Ionger be
in existence, This aspecl was gone inte by the Gujarat High Court
ut Reliance Industries Limited {2 supra). It has been held as

[ollomws:

e Bffeor of repead ot comomon oee-Repeal oblilerites the
At as 10 Rers wever heen enacted!

Ob, . Uhider the coeerion Toaw, o stetule after als repeal s
pommpletely shivcrated s if o has ngver been enactsd, exoepf
e Lo IR fransartan s st and closed.

GH Crates o Statue Lo, 7 Edition, al pages 410-410
stgtizs e prncle as under:

"Wien o At oo Barliament s repealed, said Lord Tentorden
g Surters p, Ellison 1829 9B&C) 750, FH2; 7 LK. B. 335, i
mpEl o coopsidered feaeeal as o transaotions past and clased)
e dw v eistod, Thaat is the generad e’ Thidal ©
JooHrardns U evepption mere widely. He saps e Koy oo
trona o WSV INOT OG0T B30 » 1830 6 ving 576 § 1.0 OF
212, The eftent o vepealing a statute is o obliterate 1 s
coppdetely o he recards of the Parliament as if it hud nee
been passon, and-n omsi be considered as a faw thar nedor

pxTE 2 cxrent for the prurpose of those action whieh e

e proseouied  and conciuded  adhadst of s nan

Catating lan

P, 3 Hagnowg oo Sarueday derprelation, 67 Edition, a page

-

290 avprlediens the Olleet of repeal ds under:

.-I|-|' '.. wf ||_|' [F .Il TRl
."-'l-' e LR W |I'-'.'| !|I..l |ll.l.i-:|!__l|l"lr I::lil-{!n _'qt-f- mﬂll'n'.-l?E Jlt s .|I_I-' l!.r ||1|:i|..-|f Pl
Pt | dworo ot s ra aatters past ond cosed.. .,

THL e g - 3 i 3 : i s x
o PSR ER N oy 9 e e Dhe ff.’:_i:'&"{-lz WL fJHerH‘.‘":I'.'-'..'. FAEU TR fly T

'r||. e o '_|. i PR e 12411 I_|I|I!I:-|'||!.I. 1

G L) o ke Hewephy of the Suprreme Courl i the case o
st (ATRTR AN AN, henian Lk, Steeter af  Homiluiwy
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MANL SO 00201057 0 Al 1951 850 128 reférred ta 4
prassape from, the Crawtord’s book en Statutory Consirmction
weriehy veeid s s Wnder

“it s well settled thot 1f a statute giving a-specal remedy 15
repealen uathout a savmg dovuse i fovowr of peadimeg suis oall
suits mus! stop wehere the repeal finds themre I final relia) s
nenl feeny groiitend before the repeal went into effect, it cannet be
eifter, 1F a vose is dppealed, and pending the appeal the low s
cherigped, the appellate cowrt must dispose of the cnse under
the e n foree whien s decistion was rendered. The effect of
the vepend 15 to obliterate the statute repealed as completely os
iF it had neper exisied, svcept for the purposes of those aeiiones
ar suits el were commenced, prosecuated and ool
relitle 10 tens on existivgg lowe Peading fudicial procecdings
Fiimend vpnone n starnute conast proceed affer its repeal. This mule
Lol fae et the proceedings have reachad a final peddgmend
it court of fast resort, for o that cotrt, when o comas fo
frbenee s dlepision, conformms o fo the Taw then existineg, g
ey thersfore, reverse o uddgmernt whleh was correct wihien
precmicieieed D the sibardinate tribunal from which whenoe thee

appral (was taker, IF 6 oppears that pending the appeal o
statute winch was neocssary o suppord the judgrment of e
foteer oot fas hesn willdraum By oan absodute repeot”

[ T _.'

femphasis supefed)

a4 0 Jusnee GPRSngh n bs Pramoples ol Statuforn

Lilesrpare e fion fa% Fehihon, 2010, tehile exaouning  the
cansedpieniees of vepeal as stated as follows fat page H95)

Sternde e pery droshe. Excepl o o trorsociiones post ol
elfirgend, o slopiter cifterr s repeal 1s as completely obiitorarsd as
Gl newer been o ehacted. The effect is to dastroy all
mcidne aits and all causes of action that mey hove (s
wrdder the repealed statute. Thergfore, leauving aside e cakes
phrere proceedings were commenced, progeciated and Lroughl
o e ety before the repead ne proceeding under the repenieo
ateetiste eape b commenced or continued after the repeal

Uhder e comman fnw mife the consequences of repen of o

e The dpex courd 1 Mohan Ray 0. Dinbeswarn Saikn,
MANLY SCA864 1A 20060 1 AIR 2007 50 232, has guoied (e
CUNCHAE PSSO HNTA appraval e paragragh 205 wekoeh isogeoted

Fagr ey
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23 It is now well settled that such Repeallng Act shall be
constryed 1o have not taken away the aocneed nght of o
parser. I P .Singh's Prnciples of Stattory Interpreloion.
(104 Bl | 2006 q page 631, it i steled:

“Thnder the commeon law rule the consegquences of repeal of a
Shotute afe pery droshe, Excep! as lo fromsachons past and
tlosed, a statute after its repeal (s oz completely abifterated o
i 1t Fad newver been enacted.  The effect is o destroy all
mehoste nghts and all causes of action that may hewee Hsen
wreker the: repealed stgtute. Therefore, lcaving aswde the cases
twhere procesdinugs were commenced, prosecuted and brought
tea finality before the repeal, no proceeding uinder 1he repenled
stirfuliz con be commenced or contied affor the repenal’”

G8.Y The gforesaid priople 15 rettarated i the Constituto
Bench decision of the Supreme Courd in the cese of Kolhapur
Cancsugar Workcs Lid. o Ttion of fndie MANLS0 CO060 S )

S [R20N0] 119 BET'{8C].

G8.& Thus, af commort o, q stafife Become nof-coolsiant an

s repeal, unless saved by some Savineg prosision.
| 24 Question which therefore follows (s whether o repealed
act can bo amended? Or fo put 0 oa hnde diflesenrh, can a

repealed sl be saved by the General Clauses Act, T8UT o1 by the

Telangana (reneral Clauses Act, 18917

125 Much reliance has been placed by the  learned
Advocate General on Sections 8 and 8A of the Telungana General
Clanses Act, 1891 in support-of his contention thal desmne repesl
at thie VAT Act; the State had the competeooe, firsthv, w
promitdgare the Ordmance and sscoindiy, 1o enact the Secgnd

Aamendment Acl, Acecording to Sectionr 8, where anv Al ropeals



any other enactment, then the repeal shall nol cffect anything
done or any oflence commatted or any line or penalty ineurred or
any procecding talkken before commencement of rhe repsaling Act;
or reviving anyvthing not in force or existing ar the tirmes when the
repeal takes effect; or affect the previous operation of any
chactment so repealed or anything duly done or suifered under
any  enactment so0 repealed; or affect any night, privileps,
abligation or liability acquired, acerved or incurced under any
enactment so repealed; or affect anv Tuwe, penaliy, tsmare ete,
meurred in respect of any offence commited  under any
enactment so repealed; or aftect any nwesteaton,  lepal
proceeding or remedy in respect of any such night, privilege,
chitgation, liabihty, fine, penalty, forteiture cr punishment and
drty such nveslipalion, legal proceseding or remedy may  be
mstitoted —contimoed—or-——enforced —and any surch fme, penabo
rcterture or punishment may be imposed as 0 the repealing Act

britcl not been passed.

| 26 Scetion 8 of the Telangana General Ulhuses Act, 1897

1% sinilar Lo Section & of the Goneral Clauses Ast, RS,

| 27 Section: B A of the Telnneans Gensral Clauses Act,

891 savs that where any act repeala any enactment by whieh the
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text of smy provious enactment was amended by express
omission, insertion or substitution of any matter then unless a
different intention appears, the repeal shall not affect continuance
of any such amendment made by the enaciment so repealed and

1 operation at the time of such repeal.

128 Article 367 ol the Constlution of India speaks about
the interpretation of the Constitubion of India. Clawse [} of Article
367 18 relevant. [t zavs rhat unless the context otherwise
regqiares, the General Clauses Act. 1897, subject o any
adaptations and modifications that may be made therein under
Articte 372, shall apply for the interpretation of the Constitution

as it applies for the interpretation of an Aot of the Legislature.

129 Guyjarat High Court 1n Reliance Industries Limited (2
supra) cexamiied this aspect as well and held that General
Clamses  Act, 1897 gpplivs only for  interpretation of the
Constitution but in respeast ol other matlers, such as, savings in
the case of repeal ete which are unrelated (o interpretation may
not apply by wirtue of Amicle 367, Secton 6 of the General
Clauses Aot 18Y9Y or Sccorions 8/84 of the Telangana General
Clauses Act, [8591 waould apph only 1o repeal of an enactiment. A

Conatitulion Amoendment Ac:t 13 110t or cannot be téermed as an



enactmentl, Therelore, bevond what s atared in Clause (l] of
Article 367 ol the Copstuitution, provisions of the General Clauses
Act, either the Central Act or the State Act, would not apply to the
Constitution, including the Constitution Amendoment Act since a
Conatitution Amendment Act is made by the Parllament in
exercise of its soversiem  powers unders Article 368 of the

Constilution, I has heen bheld as follows:

71 Applicahility of the General Clauses Aot 1897 far the inferpretation
of the Constitution:

T1.1 Armiche A6RTIT] of 1te Dokt ien siates vhat the General Clavaes
Act; 1897 (suiyect w rhe addapratinns and modibcation made under
arlicle 372} shiadl apply Lo the mterpretation” of the Constitution, The
relovant exXiTact 15 as uider

"367. Interpretarion - 1) Unless the comiext otherwise regquires,
the Gencral Olauses Aot 1BYY. shwdls subject 1o any
adaptations  and modificatioees: 1hat oy B mades thersin
under arlicle 370 applv o the dderpretation ol Hhis
Constitution as 9 apples fer Lthe snwwrpeiaton olan Act of the
Legiskature of the [Doznimive of adn

TL2 THUS, (he CGonoral Clugse Act apphies onle for the imlerprstation
of Constittntion The Cenceal Clagses As defines vErions e i
section 3. These deCritions wall applye oo b interpretalion when
these words are emploved in the Constsaton - Apart from the
definitton, section 16 power o appoint to mclude power 1o suspend
or ismmgs), section 2 fpowsr o iskme oansdode power 1o acdd to,
amend, vary oF rescimnd aotboatier, acdery: Roles or hye-laws), ote.,
which ars !:T,cr'.cr:'u'. rides ol consiroaction and which are othepatse in
accerd wirh the comman law may alse apply for the integpretarion of
the Coanstitubion.

T1.3 Therefore, perluaes, the cthrer graiers sl o the saviings i the
case of repeal [Sociion D revival of ropeal @noctments section 7).
Construetinn of Felereners 1o the reosealed epachiments (section B,
continuation of order ssacd ol e ceaied enactment and e
Peobebesd foo e rpretatian may

erpeted [secticon 24 et s wliel dre ool
pat @apply by virtue of ariicle 367



riels Chiee 1t s boeld that the VAT Act stood repealed with

-y d 4
&1l

sparcilied] in subsiiieted ey 24 of List 1. q]_]EﬁTh}n ol amonding

U8

1.4 suarther, seccuom 6 applics. only 1o repeal of an enacunent.
Fnacthirenl is defined oncder section. 3039 of the Generz]l Clavuses Aot
o mclade repoiaticon or any provision contained in any Acl ur
regulot on Tlowever,  Constitution i not an enactment. The
constifution s snpreme and 15, @ fact, the foundation of all Lhe
enucinienl, This has been observed by the Law Commisaion in its
alrh Repeat oo the General Clauses Acl 1B97 in the context of scotion
B ocunstrusion ol oretcrences of repealed enactment). The relevant
cElzoch of the report 1% a5 under:

Lot ittt ot section 8 o5 arkdcle 367 -Will sechon B of the
Creneral Clawses Aat, wiiich pt’nvidnﬂ that when an enactment
i epesled poedl peenacled. references to the old enaotment
wil boe constrred as oreferenocs to that, re-enocted one, wake
e b ffepenee® W oo ot think so. 18 should be nated that the
wiocths hntless thie eantext olherwise requires’ (in ardcle 367
rmsan Cial the fheneeal Clavses Act, section 8. is Gx e
o bt Even Byl termy, section 8 of the General Clanscs
Wobowdidl neccapoly e the Constitation, Decalise expression
cierartment owheeb coeurs inoacctinn ) waubd not rabke an thie
CiomanTibies, wlncl s pot i enactfoent’, The Constilution is
suareme ans s n lact, the toundation of all'enaciments,
TL Thes, section oof the General Clawses Act. 15897 will net apply to
e Urnsita e enntrary view fakch by the Allahaliad High 2o o
phg cesme ol Faszasad oo Mohan Swigh, MANDUBR/ODIS 1965 0 AR
PuGs AL 57 730 Howeser, no ressoniy has been given (o apply
sectiott el the General Clouses Act, 1TR97 ta the Constitiation)

A1 The alwant principle whoat the non-applicability of the Generul

Llhases Act, 1847 s televant aod  applicable cven to the
Lmst ulmu.u Amcidiment Acts oas they are made by the Paclisanent
CNE Epie tls o cmpbitaent powers under article S6H and not

pxerciss ol et leeisltve powers  dieder article 245 of 1he
Clomslitlis

FLT T pprestisn gs toowhethier secliont 6 applies to the Consatution
i revant o delermine whether atter the repeal of the entiy in the
begrislokivg Last, oy bws grode o pursuance of such legsiathve powers
van bo savad, Thaat poovision hay présenly been made under secton
L2 al the Conantanon (One Hondred and First) Amendment Aci,
SO0 Th s e tex oy also section & will nol apoly to the prosent

L i

el Aroon O G 20T pxeept for the limited categorics of goods
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the repealed act i respect of those goods by wirtue of the Sceond

Mrmerrclorerit At woubd riol arise,

1% Though there 15 no challenge o the Ordimance,
naongetheless we may also. examme the same sinee 1L 13 the
contention of the State that the Ordinance was promulgasted
during the window pernod and  the  subsequent  Secoral
Amendment Act 15 given effect to [rom the date of promulgaimation

of the Ordimange, therely making it & valid piece ol legislation

Lo

[l

It was strongly argued by learned Advaocate General

thal when the Ordinance was promulgated, State of Telangana
hiagd the Fegisliative competence to so promulgate the Ordinance
amgd the SBecond Amendment Act which was made subsequernth
was nuthine bhur a continuation of the law as promulgated by way
al Ohvibinanee since I was given effect to from the date of

promulsamation of the Ordinance.

75 To appreciale the above contention, we may nowe thiat
the Constitution Ametdment Act. came into force on and lrom
1608, 2006 Sectinn 13 of the Constitution Amendment Act
provided for o window period to the Stales to remove an
meonsistenl endcimenes byvoway ol amenddment or repeal or until

e L O B 1 O Sl e |.'-!_I.".' Hl.lli_'.ll Cofmencement whiehoever swas
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earlrer. Telanpana Ordinance No.2 of 2017 was promulgated by
the Covernor of Pelangana on 17.06.2017 to further amend the
VAT Act. Though the Ordinance was promulgaied alter coming
ity foree of the Constitution Amendment Acl on [6.08,.2074, 1t
wias 50 promulgated within the wimndow period of one vear as
provided by Scction 19 of the Constitulion Amendment Act Al
this stage we may mention that follmwing the Constitution
Amendment Act, State of Telangana enacted the TOST Act with

effect fromm O 07 300 .

134 Beforc we deal with the Telangana (rdinance Nod of
Z0LT, we may nole thalt power of the Governor o promulgate
ordinanc: 19 raceable 1o Article 213 of the Constitution of India
Article 203 provicdes as inllows:

213 Power af Gotvernor te promolgate Ordinances during recess aof
Feislotiure. (11 0F af aoy rne, oxcept wikizn Hie Levpsdatiae fdasemildn of o sfete s
Al Fazssre, o ehere there (2 p Legisiatice Cowaer! 00 a0 Sall eweepad anben i

Y '_.p:g,lr.s.ln:::a.err_-. cre 1 smeesmmonen e Carpeopnd af senli=Secd et
viivignslinee s €aEr efoch render i necessary for i S b rinpveslad e Geiiin e
S LT MR P l'.'r.'.'n:_.'.'J'r_- snch Ukredymcrmeneess s Phes crreniiist e o () e et A S RS i T

| -
L i e

Popeled thaat the Governor sivall not, withonl mefrmedinms e e fleesaglen
Jircanzaligafe v seooh Cheedlinnng e af—
6/ o Bill containing the samec provisons wanld wnedir Hhey TR o AN TET S
B roapioried the Ir.l.l'::r.l'|:|::|r..'.".' sanction. of fthe Pregydent Fer e oiteacuchgn
Htereal ite the leqislnture; or
(rad bier panaraled b dezeernzand gf Nevessary oo resaros o Ol pond gy W
ST profisiens forthe consideration of HWie Mrosedond) ar
o o At ol e Legrslatues of thee St contaning (he sieee paoopsons
pedel ey this  Constitedion Taee Beon el peiise, Doy e
rosapervnd Fop The coremodorneiio r:ll'- thie St et 11 Bk vecvrren! the gneweanl of
How Poesident
(0 Ve Uiy prarmafgetiond otk s veri e ndnal! el e e derird
L

st st Aot of the legislatire of s Staie asevadend Doy N digeaernae b ateiy
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reaj sholl e foned before the Lemslative Assemibdy af Secbiate, or wiheee there
i kb Cloeeiend s e Bfare, bsfiee Dol fhee loeseesy dood sieell svmisae i
werate at the expiration of six weeks from the reaszemchly of the Losiature, ar
if hedvre the H.a'r'.l.:fr..'?."r'}ll :.lll'- hiat .r.'nﬂ..'l'i.lr.'- e r-i.'.-.."l'.l.'.l.'- ETL T o R e I'.lr.'.w:-:r-r.I thii
He Learslotive Azssembly and agreed ta oy et Legiaintine Oatenol] AF antl igean
[hert Ikt -:.:.'- s resclalioane e s Nl ey pridy deet e ML seensailing .I.ll‘l-lli';
pggaesd bty the Cannenl) cind
fhl L e poitfed rerce ol iy b .'.l;,l e Cranernar
Sxplanctioe.—WRere the Houses of the Lapsloiere o o Swoe lmiang
Lequslative Connelf are summoned to reassemble on adify
poesrekes sl bet reckoriect from The fator of fhase detos for S parpesaes of s vl
31 I nnd s far s an Ordinance wnder Has grdicld s o o aehich
rovernider oacel Foer 2atadrid :|_,I" ceryeteeed e oy AT r:-_|"T|';r- fEnrsiarurs af Trie STeie oofsed reerd 2en by
thie inwedvnr, & shudl Be poid!

ol |J,'||Ir_ " '|'|d' II'E I':|i|".!l |I|I .'-il-_\

flrenatend That, _,':::lr The RIS PHEEE r::_l'- M iz of tdics Vst Tion '-"n'-nlnll_.'.l hiu]
Fhes éffect of an Act of the Legisiatire of a. Shate wtsed o refigiaet o Actonf
Frortimmenl dr an enshing faty il respeed fee o sl for cnnmneriberd oy S Eoninyresnd
Doestan Pedipanee proemaadgated urder this oetiole Ol paesacsiey o o siesetioogs from
tlus President shall be deamed to beoom Aot af fe Geereaedoane af Do stafe podeeds beee

Eagre pooseirnerd for the consideration of the Preseden! Gl aoisee o foolg fim 7

o4 While clausge (1} provides Lhat i the Governor s
satisfied when the Legislative Assembly ol a State is nnt in session
o where there 1s a Legslative Council i@ Siare, the same o5 0o
i #ession, that circumstances cxist which call o immediate
daction, he may promulgate such Ordittance  Chanse |2) clarifies
that an Ordinance so promulgated under Articls 215 of the
Constitutiony shall have the same lorce and effect as an Aot ol the
Lesyglalure of the Slate assented to by thoe Gaovernor, However,
rvery such Ordinance shall be laid heicre the Leoisiature and
shinll cvease to operate at ‘the expiration of soioweesEs from o the

reassembly of the Legislature. Clawse |03 savs that o an

Uirdinsmee makes any provision which woould aar vaid af



L2

enacled as an Act of the Legislature assented to by Lhe Governer,

it ahall be voir!

136 Az noticed above, the Ordinance was promulgated by
the Governor on (7062017, As per preamble to the Ordinance,
it 15 stated that Government of India had enacted the CGST Act
arel Government of Telangana had enacted the TGET Act. Bur
both the Acts had nol been brought inte force. Referring to the
provisionz of the VAT Act, it i= g1iuted that it crmpowers the State
Governmant 1o levy  lax  on wleololie  liguor  for human
consumption and on petreleuwmn products. According to the
Constitution Amendment Act, leyy ol fax an those petroleum
products and alcohelic guar lor buman cuonsumption 15 within
the compoetence of the Stite Lessinture. N further stated that
repeal of the VAT Acl except 1in respect of the goods included in
Entry 54 of Liat [T of the VI Schedale by the TOST Act, which was
vil to be brought imo lurce, would ot affect any investigation,
inquiry, verification (includime serutimy and audit], assessment
procecdiags, adjudicatlon sod any other legal procecdings or
recovery ol drrears or remedv o on respect ol oany such  tax;
surcharge, penalty, foe, micrest, oipht, priviiees,  oblizalion,

Lhiabihty, tartcilare or puosiament and any such mvesLEalion ele.,
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may be instituted, continued of enforced and any such tax,
surcharge ele; may e lovies or anpeesed as a0 those: Acts had not
been so amended or repealed. Sueh repeal would not also affect
any proceedings including those relatnng ro appeal, revision,
review or reference instituted betore, on or after the appointed day
under the said amended Acts o0 repealed  Acts and  such
procecdings shall be continued under the amended Acts ar
repealed  Acls, Therefore, 1 was consadered necessary to
strengthen cerlain provisiens of the VAT Act to overcome -any
limitations to help elfecnve revenue realizanon: Therefore, it was
decided o amend  certam provisions of the VAT Act by
unidertaking a legislation,  Sinee 0 wis decided o give effect to
such decision immediately and as the Lesslature of Telangana
was not in session, theretore, the Governor, in exercise of powers
conferred: by Clause (1) of Article 213 of the Comstitotionr——
promtlgated 1the Ordinance which  badically  extended  the
limitation froem lour vears L sis viears oorespect o assessments,

reassessments, revision ol

o 2 I s not pecessary for us o ge nte the aspecl as to
whether the Ordinance was laid belfore the Assembly or not and

ag to whethicr it had ccased W0 opsiale alter sk seeks from
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reassembly ol 1he Legislature, It may alse not be necessary for us
to lahour on the aspect rhat the Second Amendment Acl Lhough
published i the Tefangana {azette on 02.12.2017, was deemed
to have come o toree with effect from 17.06.2017 1.¢, the date
whicn the Ordinance was promudgated. This is beecause legslalive
compctencs cannot flow from an earlier legislabon, be il an
ordinsnct or an enaclment,  Legislative competence must be
tracealle 1o the Consulution.  Therelore, no rehance can by
nlaced an the Chdinances o support of the contention that the
soecond  Amenument Act had derived competence from the
Ordinance simce 1I0was o continuation of the law and haa come
inte foroe lror the date of promulgamation of the Ordinancc.
Such A b ol reasonisg, o our considered view, has oo lepal
substance, Theretore, o 1= gnmaterial that the Ordinance was nok

challenzeel o Cuvirn,

| 35 Thast apart. (the ostensible objective ol the Ordinance
as amild be deseeread from the preamble s 1o save  any
Investpanion, desessiient recovery of dues, legal proceedings elc..
pending on the dare ol coming inte foree of the Constitution
Amendmernt Act  whah 15 perfectly understandable and valid.

Bur that doss net mean ot lmtation across the board could be
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extended Ly way of amendment to inmate fresh proceedings, such
asg, fresh revision proceedings, which otherwise had become 1ime

barred.

[ 39 With et froom 16.09.2016 the Constilution was
amnendhed by owvirtue of the Constitution Amendment Act. While
Article 23464 was nseried immediately after Article 246, the
carlicr Eniry 34 of List [ was substituted by the new Entry 34, in
the process dertiding the States from making any law cxcept on
the sale ol petrolearst orude; high speed diesel, motor spir
(pestred), natureal sas, aviation tarhine fuel and alcoholic higuor Tor
human consumpron,  Thus the States did not bave the
competene Leomake Law to levy VAT or such tax on oany gnorls
pther than the above goods. Secuon 19 of the Conshitution
Amendment Act, which can be constraed to be a sunset clause,
provided for @ window ol doe vear tn remove the laws inconsisrent
with: the Constituticn Amcendment Act either by way  aof
arpecdment or b wav of repeal. The window period was given i
remyoyve 1he ncehnsistencics: not to prolong the moconspsienses
But what the State ol Telangana did by pramugating the
Direhimvance was 1o remove the inconsistencies it the VAT Azt

Ax mentoned above, the Ordinance, in fact; introduced ceriiadin
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privisions  extendimng Umitatton 1o enable indlaton o fresh
proceedings, such as, revisional proceedings which are completely
mconsisent with the scheme of the Constitution Amendment Act.
Ot this ground itself, the Ordinance can be said ) have no legal

L Fi-l:‘.l_| LHE A,

144 However, by the Second Amendmoenl Adt. more
parttcudariy, ov Section 7 thereof, the Ordinance was repeaiod, As
already stated abowve, the Second Amendment A canmnol dernve
lepisidiive competence from the Ordinance, It must derive
iepistative competence from the Constitution. Unfortunately, afrer
substitut:on of Entry o4 of List I, State woas denuded of such
catmpetende traceable to Article 246, As a stand aione legislation,
iocanno . derive legitimacy traceable 1o Arucle 296A ol thie
Constitwon as well. Therefore, the Secand Amenament Aot rrace
v 12 0LY though given retrogpective effect from 1706, 2017
cannot e sustained az the same 13 devoic of  legislative

COMPCletice.

1] Needless to gay, way back in 1964, Supreme Court i
A.Hajee Abdul Shukeor (I supra) was calezorical in holdine thae
while the Srafe Legislature iz free to enact laws which eould have

retrospective operalion, its competence o make & law for a cortan
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Amendment Aot was  brought abour odnd el the  Segond
siendnient | Aet  canpat  be  sustained  boig  completely
meonsistent with the scheme of the Constituticn Amendmaent Act
sl being denuded of its legislative compelence. [ Baiju ALA.
(10 supra), Kerala [Tigh Court held as folinws:

207 There 18 yet anpther aspeet of the mater. [t is e kol
whent o Courl judges the constitutionality of & legsaine enaciment
taheuld try Lo sustain the validity of she cnactoment 1 this e
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rrpesnbic tooosnsien i, State of Bifar v Hikar
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the scheme of the Constitution Amendment Act read with the

CET Act and the TGST Act.

145 Thus, upon thorough consideration of all aspects of
the matter, we have no hesitation in holding thar the Second
Amendment Act is unconstitutional being devoid of legislative
competence. It is accordingly declared as such. Consequently, the
notices issued and orders passed under Section 32 (3) of the VAT
Act which have been impugned in the present batch of writ

petitions are hereby sct aside and quashed.

146 All the writ petitions are accordingly allowed. However,

thers shall be o order as to costs.

147 Miscellaneous pelitions, if any, pending in all the wril

petitions, shall stand closed,

" UJJAL BHUYAN, CJ
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