IN THE HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD

THURSDAY THE THIRD DAY OF FEBRUARY
TWO THOLISAND AND TWENTY TWO

PRESENT

THE HOMOURABLE SMT JUSTICE LALITHA KANNEGANTI

CRIMINAL APPEAL NO: 1512 OF 2018

Criminal Appeal filed under Section 375(£) of Cr.P.C, o set-aside the Judgmen! Caleo
15.03.2018, passed in ©.C.No.83 of 2016 by the Special Magistrate VI, at Hyderabac
and convist the 2né respondent herein for offence under Section 138 of Megoliable

Irstrument Act, 1881,

Between:
Mis. .0.B.LBANK LIMITED, Rep by Rawl & Vian, 5fa. Guishan Kumar Vijan, Hindu,
sped apaut 38 years,Coo. Depuly General Manager, IDBI Banx, Basheerbagh,
Hycerabad.
W APPELLANTICOMPLAINANT
AND

1. Slate of Telangana, Rep by Ihe Public Prosecutar, High Court of Judicature &l
Hyderabad for the States of Telangans snd Andhra Pradesh

WRESFPORDENT
2. T.China Venkateswsr Raa, S'o.Prakash Rap, Rio.D.No 19-20-44, Katar Magar,

Ehimavaram, Bhimavaram Mancla, Wes! Godavari District,
L RESPOMDENT/ACCUSED

Counsel for the Appellant 'SRI. 5 SRIDHAR
Counsel for Respondant No.1 ' PUBLIC PROSECUTOR
Counsel for Respondent No.2 : SRI P.DURGA PRASAD

The Court madea the following: JUDGMENT



HON'BLE SMT.JUSTICE LALITHA KANNEGANTI

CRIMINAL APPEAL No.1512 of 2018

JUDGMENT:-

This eriminal appeal, under Secrion 378 of the Code
of Criminal Procedure, 1973 is filed b lenging the judgmen: of
acquittal dated 15.03.2018 passed in C.C.No.83 of 2016 an the
file of lewrned Special Magistrate V1 at Hydcrabad, wherabw the
triel Court has acquilled the sccused for the offence prnishahle
under Section 138 of the Negoliahle Insiruments Act, 1881 (for

short “ML 1L Al

For the sake of convenience, partics in this criminal
appeal are rvelerred to as thoy were arfaved in © C.Ne.B3 af

2016,

2 Toe faets siated in the complaint, in brief. are thal
complainant is a Banking Com pany having scveral branches all
over India, Accused approsched the complainant bank lur
sanction of loan for carrying out fish culture  business,
Complainant has accepted the requast . and sarctinoned loan
tacilily to @ tune of Rs.4 8,000,000/ - on 31.03.201 1. Accused has
excouted a loan agreement, demand Promisscry noke ete. in

favour of complainant and agreed o0 clear the ‘oan amount




]

within 12 monlhs from the date of disbursement as per the
agreermnent. However, accused failed to clear the dues as per the
agreement. The accused 1ssucd a cheque bearing Ne.QO3850
dated 27,11,2013 for &n amount of Rs.62,76,7912/- drawn on
IDBI Bank, Bheemavaram Branch towards discharge ol liability.
When the same was presenied fur collection on 02.12.2013 in
IDEB] Bank, Basheerbagh Branch, the same was returned lore the
reason “insufficient funds® Complainant got issued a legal
notice dated 27.12.2013 demanding the accused to pay the
chieque amount within 15 days. Having received the same,
accused issued a reply netce dated 07.01.2014 with all false
allepations and failed to pay the cheque amount. Hence, the

complaint is Niled.

4, The case has been leken on file under Section 138

of N.1.Act against the accused.

= The complainant gol examined PWs.1 and 2 and
ool marked Exs P 1 to P-9.  Alter closure of complanant
evidenoe, avcused was examined under Section 313 Cr. PG, and
Re denied the incriminating mailenal avallable against him and
reported no delence. However, e gol marked Ex.D-1 on his

hehals,

"
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£, The trial Court theugh ebserved that there is
hability in favour of the complainant, but categorically observed
that the subject cheque was not 1ssued in discharge of the
lighility and that blank sccurity cheque available with the
complainant was used to file complaint against the accused,
pursuant o filing of writ pettion agsinst the complainant bank.
It 18 also ehserved that ne proscoution can be launched on the

basis of & security cheque and thal remedy of the romplainan:
15 on civil side. Sinee the [ssuarnce of siubject chegue in
discharge of the liability is & mandatory sspect, which s not
cstablishied by the complainant, accused cannot be convicted
under Section 138 of N.LAct, Accordingly, trial Court found the
accused not guilly of the offence punishable under Section 138
al N.L Act and acquitted him. Assailing the same rhe |zresend
appeal 15 filed by 1he -:ulmpfaj:n-;nl.

S Heard Bri 8 8ridhar, learned counsel for appellant

complainant and Sri P.Durga Prassd, learned counsc! for the

respondent ! accsed,

5. Learned counsel for the complainant submits thal
trial Courl aught e have seen that in all the loan transsctions

of Lhe banks il is quite commaon that while disbursing the loan
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amounts the banls tske promissory note aml cheques
informing  the oSorrower that the same will be deposited
whenever there is defanlt i payment of logn ameunt and in
every such case, ingredienis of Section 138 of N.l.Act arc
attracted and the accused is precluded [rom taking a defence
that cheque 15 issued as & security. He submits (hat trial Coart
gught 1o have seen that there is no cvidenoe on record to show
that Ex.P-2 cheque is issued as sccurity o the amount
borrowed and finding of the trial Court is perverse. He submils
that the trial Court acquitted the accused :-ruain]}-' en the ground
that only because sccused has filed writ petition, the bank used
the blank chegue issued by him as a counlerblast ler filing the
complaint, when there is no nexus between filing of wril petition
and subsequent filing of complaint. He submits that trial Court
ought to have scer hat there 15 no law which proehibits the
bank from using the blank chegue izsued by the borrower when
it is incumbent upon the bank to use the samc whenever the
horrwer commits default in paying the lban amounts as the
said amount becomes a legally enlforceable debl. The finding of

the trial Court thal the éntries in Ex.P-8 docs not tally with

Ex -1 gnd therefore, the coamplainan! misdsed the available




because when there 8 defaull in pavment of amounrs, the
complainant s not precluded. from claiming the said amount,
which is due as o0 the said dare and the same herames legally
enfurceable debr. He submits that mal Court failed 1o nosice
the scope of FEx [3-1, which is vorv limited aind the said order fir
wiy Drolubits the complainant bank from collecung the chegue
from the borrower. He submits thae trial Court failed 1o norice
thal Ex.I*-I empowers the complainant o use ALY INStIEmenl
signed by the accused towards discharge of hability and thus,
Lhie: Judgment of the trial Court is erroncous and necds tn be ser

aside,

= Learned  counsel for complainamt relied en the
Judgments of the Hon'ble Apex Court in Sunil Tedi. Vs, State
of Gujarat in Criminal Appeal No.1447 of 2021 dared

U3 12,2021 and Bir Singh Vs, Mukesh Kumar!'.

10. Per contre, learncd counsel for the respondent
submits that there was no lability in favour of the bank and the
subject cheque was not issued in discharge ol legally
tnforceable debt. He submits thae taking sdvantage of blank

cheque with signature available with them, the complainart

{2019y 4 SCC 197




bank misused the same and Gled the complaint. He submits
thut sisce the accused could prove his casc by preponderance of
probabilities, the trial Court rightly held that the issuance of
subject chegque in discharge of tiability is not established by the
complainant and rightly scquitled the accuscd. He submits that
the teial Court has given a cegent and elahorate finding of facts
and henece, does not warrant interfcrence of this Court.

Therefore, ne prays Lo dismiss the appeal.

11. Ar this juncture it iz not oul of place to mention
that time and again il has been made clear by the Hon'ble Apex
Court that while enleriaining an appeal against acquilial, the
Migh Courts shauld borne in mind the well settled principles of
law that where two views are possible, the appellate Couri
should not interfere wizh the finding of acquittal recordec oy

Court below unless some illegality s made ooz,

12, The principles that govern appellale Court while
dealing with an appreal against an order o scquittal are:

111 An appellate court has [l power to review, re-appreciate
and reconsider the ovidence upon which the order of acguittzl 15

founded.




(2} The Code of Criminal Procedure, 1973 pucs no limitation,
resiviction or condition on exercise of such pows: amd sn
appeilate cowt on lhe ovidence belore it ey resch ks o
conelusion, both oo guestions of fact and of law.

(3] Various expressions, such as, ‘subsiandal and compelling
reasons’, C‘good  and  sulficient grounds’,  very  sirong
acrcumstances’, distorted comclusions”, mlaring mistakes’, eto,
arc not intended to ourlaill oxtensive powers of an appcliate
courl inoan appesl against soquittal. Such ph GEcologies arc
more in the nature of Mourishes of language' to emphasise the
relucianee of an appellate counl to intcriere with acguiriel than
Lo curtail the power of the court to review the evidence and to
come toits own conclusion.

[ An appellate court, however, must besr n ming el o
case of acquillal, thers is double presumption in favour of the
accused. Firstly. the presumplion of innocence is availabio o
him under the lundamenial principle of criminal jurisprudeange
that every person shall he presurmed ta be innocent unless he s
proved guilty by s comperent court of law. Secondly, the
ducused having secured his acruiltal, the presumption of his

innocenee 18 fOrther reinforced, reaffirmed and steenplhened by

the trial cowr:,
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(5 [[ two reasonable conclusions are possible on the basis of
the evidence an record, the appellate comrt should not disturb
Ihe firding ol aeguittal recorded by the trial court.

Chandrappa v, State of Karnataka?.

i Iri the light of the law laid down by the Hon'ble Apex
Cpurl i1 is apparent that while exercising powers 1n sppeal
against the order of acquilttal the appellate Court would not
ordinaniy inlerfere with the order of acquittal unless the
approach of the lower Court s vilialed by some manifest
ilcgality which is 1o ke characterized as perverse, Further
merely because two siews are possible, the appellale Courl
cannot take the view which would upsel the judgment delivered
by the trial Court, However, the appellate Court has a power to
review |he evidence if it is of the view that the conclusion arrived
by the Court below is perverse and opines that the trial Court
has commilled an error of law oy ignoning the matenal evidence
o record. In such circumstaneces, a duly s cast upen the
appellate Court, to re-appreciate the evidence o armve al a just
decision on the basis of material placed on cecord’ to find out
whether the acoused 15 connecred with the commission of the

crime he is charged with,

{007 4 S0C 418
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14. It as clear from a perusal of the judgment impugned
Li:al the trial Court has elabaraiely dealt with the evidence and
assigned  reasons [or sequittal by holding that since  the
issuanee of the subject cheque in discharge of the liability is a
mandatory aspecl, which 15 not established by the complainant,
accused cannot be convicted under Section 138 of N.LAct,
though the other aspects, such as, presentation of the cheque,
dishoner thereal, issuance of statutory notice sre complied by

the complairnsant

L5 The tssue Lthat lalls for consideration is whether the

judgment of acquittal warrants interference of this Court®

e,

16. It is argued by the learned counscl for the
I1.‘.':.‘-'|'|'|.FI]ﬂi.].'.I.EI.J.'.I.'I'. that even 5 blanls Ch:-:n:]ug_'_ lraf, 1.r|:||_1_'|1'_|1_;“-i_];._.- Hig‘ncd
and handed over h}-l ke accused, which is towards some
pavinent, wnuld attract presumplion under Section 139 of the
Negotable lnstruments Act, in the absence of any cogent
evicence to show that the cheque was not issued in discharge of
a debt and this aspect was not considered by the trial Court. Tn
support of his contention, he relied on the judgment of (ke Apex

Court in Bir Bingh (supra 1) wherein it was held thus:




L0

“37, A& meaninglul reading of the provisions of the
Negotiahle Instruments Act including, in particular,
Secorons 20, 87 and 139, makes it amply clear that a
persen who signs g cheque and makes il over to the
nayee remains liable unless he adduces evidence to
rebut the presumption that the chegque had boen
issued for pavment of a debt or m discharge of a
lakility. [t is immalerial that the chegue may have
becn filled in by any persen other than the arawer, if
the chegue is duly signed by the drawer, I the
cheque iz otherwise valid, the penal provisions af

Section 138 would be attracted.”
What is emerging from the malerial on record is
thal the issuance of cheque by the accused and the signature of
ke accused on the said cheque are not disputed by the
accused, Hence, basing on  the evidence of PW.1 and
docurnents marked on his behalf, presumption can be drawn
under Scetioms L8 of 139 of N.1.Acl in favour of complainant,
Al this juncture, learned counscl for appellant submits that
Section 13% of M.LAct mandates that unless the contrary is
proved, it is to be presumed that the bolder of a chegue raceved
the cheque of the nature referred to in Section 138, lor the
discharge, in whole or in parl, of any debt oe other lability,
Needless to mention that the presumption contermplated under

Section 139 of M.1.Act is a rebutighle presumption. Sechion 139




of N.LAct inlroduces an cxceplion to the general rule gy to the
burden of prool and shifts the onis on the accused to prove by
chgent cviderer that there was no debe or liahility. Merc denial

ar rebuttal by the accused is nol enough.

18, The defence of the accused iz that there was ne
liability in favour of the bank and that P.W.1 is not COmpelent
either 1o represent the complamant ar to deposs on bebsil of (he
complainanl. Furlker, the subjeet chegue was not issueo ik
discharge of the liability and thal hlank cheque with signanire
available with the complainani, was misused and filed this false
complaint.  In the cross examination of PW.1, it is suggesiod
that no loan was avalled and ther on the assurance of
sanclioning of the loan, documents were obtained frorm the
aecused and chey are misused and except that nothing has been

clicited to praobabilize the case of the ACCLIse,

iy * The observation of the trial Court in Para No.2 of
the complaint, it is stated 1hat on several demands made by the
complainant, daccused has issued the subjecl chegue dated
2¥,11.2013, Nowhere it is mentioned the date on which the
subject chenue was issncd by the accused to the complaimanc i

discharge of the lahility, When the accuscd has fled 2 writ




petition against the complainanl and an order was passced in
September, 2013, it iz unbelievable that the accused
approached the bank and issued the subject cheque in
discharge of the liability. The said observation of trial Court 15
absolulely perverse, since the trial Cours itscll has caleporically
nbserved in the judgment that as could be seen [rom the order
passed by the High Courl, & writ petition was filed when the
complainan: bank ihreatcned to publish the pholos of the
accused and an order was passed on 24092013 pending
disposal of the wril patition directing the complaiment bank ot
to publish the photo of the potitiorer therein and it 18 made
clear that except the publication of photograph, it 15 open Lo the
bank to procced and o lake action in accordance wilh law.
Therelore, issuance of subject chegue by the accused in favour
of complainant banl and filing of wril petition and order passed
.
therein has no nexus with issuance of cheque by the accused to

Llhe complainant.

0. A meaningful reading of the provisions ol the
Negotiable Tnstruments Act including, in particular, Sections 20,
87 and 139, makes it amply clear that a person who signs =
cheque and makess it over to the payce remains liable unless he

adduces evidenee o rebut ke presumprion that the chegue had
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heen issued Tor payment of a debt or in discharge of & lisbility. Tt
15 immaterial that the chegue may have been filled in by Bny
person other than the drawer, if the cheque is duly signed b
the drawer. [[ 1he chegue is otherwise valid, the penal provisions
of Beclion 138 woauid be attracied

[7a signed blank cheque is voluntarily prosented to
4 payec, towards some payment, the payce may fill up the
amount and other particulars. This in itsell sould not invalidate
the cheque. The onus would still be on the accused to LTV
that the vheque was not in discharge of a debt or lig bility by
adducing evidenoce,

It 1= not the case of the respondernl-aecused (hat he
either signed the cheque or parted with it under any thresl or
cocroion. Mor is it the case of the respondent-accused that the
unlilled signed cheque had been siolen. The existencs of 3
Beluciary relationship between the payves of = chegue =nd its
drawer, would nol disentitls the payer to the benciit of the
presumplion under Scction 139 of the MNegotiable Insituments
Acl, in the absence of evidence of exercise of Lrdue infuencs or
cocrcion. The sccond question s also answered in the negabve.

Even a blank cheque leaf, voluntarily sizned and

handed over by the agoused, which is lowards some pavment,

[ )




would atcract preswmplion ander Section 139 of che Negotiable
[metruments Act, ih the absernce of any cogent evidence o show
that the chegue was not issued in discharges ol 1 debe,

[ the absence of any Inding that the chague in
question was not signed by the respondent-acoused or nol
voluntarily made over 1o the payes and in the sbsence of any
evidence wilth regard to the circumstances in which g blank
signed chegue had been given o the appeliant complainant, it
may recsonably be presumed thel the cheque was flled in by
Ibe appellant complaimant bong the payvee in the pressrce of
the respondeni-scoused being the drawer, at his request and for
with his acguicscence. The subsecquent flling i of an ueflled
signed cheoue is not an altesation. There was no changs in the
amaunt of the cheque, itz date or the name of ithe peyee, The
Thgh Couct oughl nol i have acguitlzd the respondent-accused
of the charge under Section 135 of the Nepgoiiable Tnslruments
AL,

[ov our considered apinion, the High Courl patently
erred in holdicg that the Dborden was on the appellant
complainant to prove that he had acvanced the loan and the
blank signed chegue was given o him in repayment of the

game. The finding of the High Court that the case of the

i il




eppcllant complainant became fighly doubefa! or noc bavornd
teasonable  doubl 15 palently erromcous  for e TCASONS
discussed ghove.

Bir Singh Vs. Mukesh Kumar [supra 1]

21. Considering the preposicon of law laid dewn by the
ADcx Court in Bir Singh (supra 1), il is clesr the when |_hn:
ducused has nel disputed issuanee of cheque in favour of
complainant and his signature on the subyect chegue, the onus
would be on the accused to prove thal the chegue was no
1zsued in discharge of 8 debl or Haiity by adducing evidence,

22, Lhe Coure below gave a categorical lirding that the
legal Labilicy of the areused in faveur of the complainant bank
18 1o be acccpred without any hesitatior,  The Cour having
observed the same without g il the menits of he mattor is
swayed mway owith the aspect of Hiing the wric pei‘tion and
withoul any basis, wilhout sven Incking imio the aspect for what
reliel the writ pelidon is hied, has come o the conclizsion ‘hat
uoc prucent man will approach and issuc the chegque and
deviated from the care issue. The Couc: ales eascrved that lhe
remedy of lhe complainane s o provecd on civil side  [or
recovery of the wmount bur no: by proscouling the scecused on

the Hasis of rhe SECUNIY cheque given on the date of sanctionicoy

s T —
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of the loan. In the light of the law laid down by the Apex Cowt
in Bhir Singh’s case icited supra), this issue needs to be
reconsiderad by 1he Court helow.

23 Iln this case, the amount nvolved being a huge
amount, this Courl desms i appropriate in the interests of
justice to remand the maller w the Court below for fresh
consideration.

a4, Accordingly, the Appeal is allowed by secting aside
the judgment dated 15032018 passed in C.C.No, 83 of 2016
and Lhe matter is remanded to the Courl below. The learned
Judge shall dispose of the case consulering all these aspecis
within a perind of lwo months from the date of receipl of a copy
al this order. There shall be no order &5 Lo cos1s.

2
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A% a seguel, pending miscellaneous petitions, if any,

Sdi-B.5.CHIRANJEEV
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shall stand closed,

i f eith recards, if any)
cigl Magistrate W1, &t Hyderabad. {with recor 1
-lr':-f:- %ﬂgg Ifnl [.h‘IZHF'uin:. Proseculor, High Courd for the State of Telangana 2
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HIGH COURT

DATED:03/02r2022

ORDER

CRL.A.No.1642 of 2018

ALLOWING THE CRIMINAL APPEAL
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