IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY THE SECOND DAY OF AUGUST
PWO THOUSAND AND TWENTY TWO

PRESENT

THE HONOURAEBLE SRI JUSTICE BMIJAYSEN REDDY
ARBITRATION APPLICATION NQ: 162 OF 2021

Betweean:

Dell Internatonal Services [ndia Pyl Lid., Divwa Sri Greens, Ground Floor, 1201,
12024, 1314, Kora Magia Ring Road, Ghalaghata, Varthur, Hubli, Bangalone,
Karnataka-560036 APPLICANT

AND

Analogics Tech Indiz Lid,, Plot Mo, 970, Road MNo.&, Nacharam Industnal Estate,
Hydlarabad -500078 RESPONDENT

Arhitration Application Under Section 17 of the Arbifration and Conciliation
Act, 1996  praying that this Hon'ble Cour may be pleased to allow tho presont
pelition and refer the claimsidisputes with respect to the claims of the applicant
under the purchase order dated 15/0372019 1o the Arbitral Tribunal comprising of a

Sole Arbilrator 1o resolve the dispules between the applicant and the respondent

herein,

1A NO: 1 OF 2021

Fetition under Section 151 CPC praying that in the circumstances stated in
the affidavit filed in support of the petition, the High Court may be pleased to
condone the delay of (138) days in representing the in Arb.Application SR
No, 16800 of 2031
Counsel for the Applicant : SRI. T NATRAJ

Counsel for the Respondent: SRIY. SWAROOF SAl

The Court made the following: ORDER




THE HON'BLE SRI JUSTICE B. VIJAYSEN REDDY

ARBITRATION APPLICATION No.162 of 2021

ORDER:

This application is filed to appoint an arbitral tribunal under
Section 11 of the Arbitration and Concilizbion Act, 19296 {for shorx
Thea ACL?) wilh respect to the dispules ansen between the parties in
relation to purchasc arder dated 15.03.2017 eéxecutod by the
applicant and the respondent and conseguent tax invoicss raised by

the applicant.

2: The petitioner is engaged in the business of manufacluring
computer nardware, data storage devices, commercial services,
commercial servers, laptops, monitors, peripherais, comprenensive
Infarmation lechnalogy solutions etc, The respondont was desirous
af purchasing severa! products trom the applicant, which is detailed
gut in pages 11 to 14 aof the applcation. The respondent placed
arder on the applicant for supply of products worth §s5.85,05,132.60
ps. Inclusiee of G517 at 18%. Under the purchase order, as pare
clause Mo. 1, the respondent has credit period of 30 days for making
payment. The products were shipped by the applicant and the same
wara received by the respendent at its Chandigarh pramises,
The applicant raiscd multiple tax invaices as menlioneg in parg 5 of
the application. Several emaills were addressed by the applicant to

- ¥ .
clear ourstanding wvoices. The FE%rJij;J:JEnT assure! Lhe applicant



thal pending paymenis would be cleared in three o four days vide
email dated 30.01.2020. In spile af the applicant giving sufficient
fime to the respondent taxing into consideration COVID-19
pandemic, the respendent failed to clear pending amodnt and
stopped  acknowledging  any  Turther  communication  from the

applicant.

3. Clause a[iii} of the purchase arder provides for resoluton of
disputes through arbitration. Motice gdated 24.09.2020 was issued
by the applicant to the respondent to resclve the pending issue
within g period of thirty days from the date of receipt of the natice,
which was received by the respondent by email dated 24.09,.2020
and oy speed poskt on 28092020, Beply notice dated 0.10.2020
was sont by the respondent acknowledging the dues of the
apphicant and again sought time to process the pending invaices
amounting to Rs.86,03,132.60/-. In order to resolve the dispule
amicably, the applicant granted final extension Gl 31.12.2020 to
clear the outstending cues wvide emails dated 02.12.2020 and
11,12, 2020, The respondent failed o make payment which lead to
the petitioner issuing noticing dated 02.02.2021 invoking arhitration
wnder clavse 600 of the purchase order deted 15032019,
The respondent, having receved the notice, did not issue any reply

and falled to agree upon a miutually appainted arbitrator.

R



1.1

1, Mr. T. WMNatra;, fearned counsel tor the  applicetion,
has submitted that thouoh the respondent has admitted the
hability, It has been dodging payment an ang prelext or the ather.
Mere admissior of claim without discharging liability cannot be
construed as non-existence of dispute. As payment (5 not made,
Lhe apzlicant has to invoke legal remedy, and therefore, the dispute
continues ta exist until paymenl is made. In any case, admission of
debt/liability is only 2 tactic resorted to by the respondent to

deprive the application its due payment,

il Mr. ¥, Swaroop Sai, learned coonsel for the respondent,
submitted that there is no dispute existing bebween the parties,
According to the learned counsel, as the claim of payment under
the invoices is sedmitted by the respondent, there is no need Lo
refor thoe parties to arbitration. He further contended arbitrator
wiould beappointed by this Couwrt only when there = o3 dispube,
which reguires adjudication, and in the instant case, therc is no
dispute and therefore, referrfng the matter to an arbitrator is

wrnwarranted,

. Learned counsel for the respondent relied dpon the Following
wdgments UNION OF INDIA v. BIRLA COTTON SPINNMNING &

WEAWVING MILLS LTD.'; M/s. PEARL HOSIERY MILLS v.

PAIR 15060 B0 GRE




UNION OF INDIA‘ M/s. CHEMIPACK (INDIA) PVT. LTD. wv.
M/s. ARCH PHARMA LABS LTD. [judgment dated 10.07.2017 in
CRP Mo 3022 of 2017 of High Court for the State of Telangana and
the State of Andhra Pradesh]; Mfs. SANKAR SEALING SYSTEMS
P. LTD. v. M/s. JAIN MOTOR TRADING CO.® and MARUTI
UDYOG LTD. v. MAHALAXMI MOTORS LTD. [judgmenl in

[A.N0.3340 of 1999 in S.No 2466 of 1998 dated 05.12.2002 of

Delhi High Court]

7. Iri BIRLA COTTOMN SPINMIMNG % WEAVING MILLS LTD.'s
case (1 supra) the Supreme Codrt held as under:

"L The evidence recorded by Uhe Trial Courl discleses Lhal
Lhere was no dispute between the Company and the Lnion
arising under the contract an which the suit was filed. Thea
Lnion accepted liahilisy to pay the amount claimed by thea
Company in Sile suit. The Unian shll declined $o pay the
amount asserting that an amount was due fram Ehe
company, b the Urian ander a  distinct contract
This amount was not sought to be sel-off under any Lacm of
the coniract under which the Company made the Clain.
The dispute raisad by the Union wias therefore nol in respact
al Lthe lability under the tierms of the contract “which
includad the arhitration claasa, hut in respect of an alleged
liability of Lhe Company urnder anolher canlracl which il may
ba noted had already been referred to arbiiration. The Union
had no defence to Lke aclion filed by the Comparny L was
nob cantendad that Lhe amounl of B, 10,6250 was noel due

ta Lhe Company under the conlract relied upan by Lhe

S AL 1979 IELII A1
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Company. Far enforcemant of the arbitralion clause Lhere
st exish a dispute in Lhe zbsence of a dispute betwean
the parties o the arbibration agreement, thare can be fa

Tl ErE e,

It was urgad that mere refusal by the Union to pay the
amount dug iz sufficient to raise a dispute "in connecbion
wTh Ele: Ccontract” within the meaning of clavse 21 of the
Arpitralion agrecmenl. We argounoable oo agree wilh thal
conbention, & dispube that the Union is pol liegble Lo pey Lhe
price wnder the terms of the contract ls undoubtedly a
dispute under the contract, and i any event In connection
with tha conlracl. But a plea that tha Union though liable o
gay the amount ander the ferms ol the conlrack sl ol Day
It because |© desires [o approprighe it towards ancther claim
under another independent contract cannat reasonably be
regarded as & dispute "under ar in connection” with that
contract dander which the lizbility sought 1o he enforced has

Ariser

In Mfs. PEARL HOSIERY MILLS's case (Z supra), Lhe Delhi
High Court held as under;

"3, Caming o the legal question and the nature of thes
miscanceplion which seems Lo lead to Lhe filing o Such
apphcations for stay, I think, ILis useful o mention that an
arbitration clause, even though it may be weorded n the
witiest possible  language, only  allows differepces  and
dispules relating o or ansing out of arin connaction with &
contracl e be referred bto 2n arbitrater. It may well be saic
that the non-payment of Lhe price of goode supplied s also
3 dispute or difference which should lead Che matber Lo be
raferrec 10 arbitralion. Howewar, the word ‘Difference or
word 'TFispute' 15 not fo be enderstood i thes oway  when

apoivitg Lhe law of arbetration. A dispubts means thal anag
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S #




]

party has a ¢laim and the other party says for some specific
reasons that this is not a8 correct claim. This 5 a dispuce.
& dispute of this type requirss that there should be 3
statement ar proposition mads by me side and there showld
be denial or refutation of that proposition by tha ather zide.
Then anly can Lhare b & dispule, Under @ conlracl lor Lhe
supply of gaads, the payment of grice and the delivery of
goods are concurtent conditians. This is the definition of a

sale under the Sale of Goods Aot [f gonods hawe haen

deliverad and price not paid, this s not a dispuece wathin the
meaning [ have just ascabed to the word ‘Lispute’, & mere
failure to pay the price 15 mob a cispete. s @ mens
nen-perfermance of & specfic term o candibion of &
contract, A dizpute regarding the price costd arise i, ¢.g.,
the purchaser says that goods are nal af the praper guality
and he rafuses bo pay the price, or he magnt say that goods
Mave been daliverad late, =2, he would pay less price or he
would hald up pars of the prce, ar he might say "You have
defivered the goods late, [T have sulfered loss, [ would
reduce the price by the amounl af loss. " IT Lhe purchaser
makes any of thase claims or slmilar Claims then thore o4
dispute. If ngo such position 15 aken, oo there is oo

dispute.

In M/s. CHEMIPACK (INDIA) PVT. LTD.s case (supra),

this court held as under:

"11. To find out whether there 15 an arbitrable dispube
between Che parties of nol, Lhe tesl is Lo see whether in
respanse to a plaint, the defendants admhit fiability or
dispube it, with a weak or strong defence. However, weak a
defence may be, if the defendants moa suil reluse Lo admit
ta the suit clalm, then there 15 .a dispube. Sech & dispute is
an arbitrable dispute. The decisicn cf the Madras High

Courl referred to by the learned Senior Sounsel appearns Lo



Fave arsen undear very peculiar circumstances. In that case,
a swt was filad for recowvary of money along with an
cpolicalion for attachment before judgment. An order was
passed in Lhe application. Theresfter, an application was
teken ocul undar Saction § Ffar invoking the arbitration

dause under Section 2347

[n M/s. SANKAR SEALING SYSTEMS P. LTD.s
{supra}, the Madras High Court held as under:

"1B, As discussed earlier, prima facie liability of the
cdefandants to the tune of Rs. 6407 lakhs is admitied:

=

but Lhe delendants only insist upon the returm of unsald
malerials in lied of  the abowve admitked  claim.
The delendants  also complain about the gqualty; by
mposing enilalecal modificgtions of the Terms and
canditions of the Contract and unwillingniess o pay tha
arrownt, Lhe defendants have cnly repudiated the con tract.
[iy Guabibty of goods (i} unilateral madificatinon of conditions
(i) insistence to return the unsoid materials in the liey of
the admitted liabiliby, are all questions which cannot be said
to be the subject matter of the Arbitration Agrocment,
Those questions could be resolved anly by Judicial
tervention. In oy view, prima facie, all Lthe dizputes that
are arising hetween the plaintiff and the defendants cannot
ha =aid to b2 forming, part of the subject matter of the

Agreament within the meaning of Saction 8§ of the Act,

19. This i all the mare so, when most part of the lahitiby
amount payable is admitked, The learmed coursel far the
plaintift is fight in submitting. "Where the purchasars hava
admitied Lhe fabiliby, the ssiler swaold bes justified in
rasarling looa Court for recovery of Lhoe amoonls dod,
[n & case which arose under old Arbitration Act 1940, in ALK
1872 Andhra Fradssh 302, the andhra Fradesh Hogh Courl




held the sk b be mamtainable and thab the purchasers
canngl ask for Lhe stay of the sk, in visw of the admession
af the liability throwghaat, Though 1T 15 & case erismg ander
old Act, wa may osclully reler Lo Lhe principles thereon

which read Lhuos;

"This 15 a simple case, where the correspondence
bebwasn the perties referred Lo abowe boears out that
the defendant admiltled s liabkility  throughoul  and
only asked for postponemant of the encashment of the
cheques by the plaintff and we are, therefore, of the
view that, in such a case, the plambiff will ha padectly
justified in resorting to a Court for recovery af the
amounts duc from the defendant. IU = estential thal
Lhere must be a dispule with regard Lo 2h2 clamm made
by the plainbifl and when thore was no Gispube gl all
except o admit the bability throughod], we are unabie
to say that from the mars fact that the defendant later
moved the Delhi High Courl ander Seclipn 20 that a
dispute was in existence 50 a5 b enhbitled iF bo ask for
stey of the praoceesdings in the =uit by imwoking the aid
af Section 34, we are theralore, nol prepared to hold

that it is a case lor sLaving Lthe brial of Lhe swl.”

Thus, when there is ng serious dispule on lhe amount
pavable and when the defendant bas adrutbed most parl of
the lability, the present soit could only be Lhe soil tor
claiming the amaount due, The defendanls cannol insisl lor

reference o Arbitration,

in MARUTI UDYOG LTD.s case {supra), the Delhn High

Court held as under:

"3. Tt is sefttled law that the arkitration clause can be

invaked only whan there are differences ard dispuies wilh

\ .



regard L certain payments or breach of aolgations of the
respective partles of the terms of the agreement. However
wherevar there is an admitted liability, the arbitration clausea
cannot be invoked, |he very connotation "admitted liatlicy"
cuggasts. that there are po disputes or differences with
reqard to the sad admitted lakility,

1. The extracts of the letter dated 5th April, 1997, Lhe
minutes  af  the meesting and  the  affidavit  Tiled by
Mr. M.C. Mahta in his capacity as Managing Directar of the
dofendant Moo 1 company leave no manner of doubl that not
anly the defendant Moo 1 had accepted the llabliity of 7.63
crores lowards the plaintiff but also undertoak b0 dischargea

Lhe liakility by making Lha payment throwgh Tnstallments.

3. What is material for the purpose of Section £ aof the
Arbitration Act is that there should be existence of difference
or disputes with regard 1o 2 particular lability arizing out of
the terms of the agreement. [f the lakility 15 acknowladged
angd admitted i1 does not come within the meaning and

armbit ol dispates and differences.

£ Lo wiew of the faregaoing reasons the application under
Section 8011 of the Arbitration and Conciliaktion Act, 1994
cannob be allowed as arbiteation clause is not. Invokahble in

respeEch of admitied lalbiity,

i, On the other hand, the learmed counsel for the applicant
relied wpon g Jjudgment of the Supreme Court in IDEAL
MARKETING v. NUCHEM LIMITED® wherein it was held as
unger

oo A claimy cfan be oresolved only in appropriate civil

procesdings ar arbitration prececdings, The respandent has

S S Onlanel & 0H 2880
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aen biowing hob and oold even in the ceply Dy
arknowledging that tha amount 15 payvable yvet stating that i
has to werify the posilion on records. There s also no
scknowladgment of Lthe rate of interest clamed . by the
petiticner. No. decree can be passed in the present
procecdings even an admissian, The adjudication of the

claim can anly be in arbitralion procecdings,”

5. The judgment in BIRLA COTTON SPINNING B WEAVING
MILLS LTD.'s case (1 supra) can be differentiated on facts. In the
sail  case, Birla Colton  sought for reference too arbitration.
The Union of India admitted the liabilty and opposed reference.
Having noticed that the Union of India desiced to appropriato
amount (admitted claim) under another independent contract Lhe
Supreme Court held that such refusal $o pay cannot be treated 25 a
dispute in connection with the contract under which lizbility is baing
enforced, In the prasent case, the lacts are different and Thos,

the atoresaid decision is not applicable Lo the facts of Lhis case.

In M/s. PEARL HOSIERY MILLS's caze (2 supral, in a suit
for recovery of price of goods, an application was filed by Lhe
defendant under Section 34 of the Arbitrgtion and Conciligtion Act
for staying the sult contending that the matter has to be referred to
arbetration. The High Courl of Delhi having considered cantontions
of the defendants recaorded that existence of a dispute or difference

iz not alleged or proved or even pointed out from amy documesntary



material or contempeorary dealings between the paries ang held as
under:

"8, 1 am hence prepared to agree to Lhe view that the
cilfference or dispule should be guile abvicus to thae Caurt
whon deciding Lthe gueslion of stay, and when it 5 not
obwious Lhat there is such a disputs or difference or where
such dispute or cifferance does not fall withem the scope of

the arhitration clause then the stay has to be rafused.

9, .. &= | have said a dispute or difference requires the
staterment of a propasitian and a denial thereol by Lhier obher
side. A= the existance of such a dispute ar difference = not
dllegaed  or  proved or oeven pointed oot from oany
documentery material or contemparary deaiings babween
Lhige parties, 1 come Lo Lhe conciusion Lhat this suil cannot be
stawved and 1 accordingly reject Lhe application for stay wilh

Covsiss

On close reading of Judgment of the Delhi High Court, it can
b gathered thal Lhereg was no authentic material before the
learned Judge o come Lo the conclusion that there was a disaute
regarding payment and in fact, referring to several aother judaments
and observations, as pointed out in paragraph MNos.7? and 8 thergin,
rejected the stay apglication with costs, Thus, the said judament 15

af no ~elp to the petitionar,

In M/s. SANKAR S5EALING SYSTEMS P. LTD.': casc

3 =upra)l and MARUTI UDYOG LTD.s <asc  [supral,

the gpplications under Section & of the Arbitration snd Conclliation
Tk

Ack, 1996 were dismissed in view of admissTon of liability by the



defendants and by holding that arbitration clause cannot be invokeod
when there is an admitted ligbility by the defendants who scught

For reference ta-arkabratian.

Ihe decision In M/s. CHEMIPACK (INDIA) PVT. LTD.
(supral also arises out of an application under Sectien 8 of the
Arbitration angd Conollabion Ac, 1995 whersin the defendant demnes
the liability and the application was allowed by the trial Court,

Thus, the judgment is not applicaticn to the facks of the case.

10, AL first blush, the contention of the learmed counsel for the
respondent appears. ©o be interesting and worth cansidersation.
Howewver, on a detaled analysiz aof the judgments cted by the
lmarned counsel for the respandent, his contention 15 found ta be
without merit. Reasons are hereunder, Even If the respondent has
admitted the claim of the apglicant, it necds to bo scen whether
such admission is bonafide or not. Going by the seguence of ovents,
in the present case, the respondent has never denied the ligoility in
any of its emails and correspondence. Even aftor arbitration
application is filed, the counsal Tor the respondent categarically
stated that the amounts will be paid. However, the million dallar
question is when the amounts would be paid and if the amounts are

not paid, how are they ta be recovered by the applicant.

B
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11, Learned counsel for the respondent submitted that the
matter will be settled ocut of Court. However, the learned counsel
for the applicant contended that the respondent (s not fair and he

had besn dodging payment for the past more than two vears.

12, [T payrment is admitted but not made, the applicant again has
to invoke either civil law remedy or arbitration as the case may pe.
Unbess thoro s some instrumant, ar award passed, which has the
effect of & decree in terms of Section 2(2) of the Cade of Civil
Procedure, it iz needless to point out that the applicant again has o
imvoke. legal remedy to recover the dues. In a pending civll sult,
if & claim is admitted by the defendant, the plaintif can invoke
Crder 12 Rule B CPC for passing a decree of payment and later,
seck execution of the decree. However, In the instant zpplication
under Seclion 11(6) of the Act, this Courl is nol exercising the
power of a civil Court nor an arkitratos. On an admission made by

the respondent, thes Court cannot pass any award or decree,

13 However, in order to give 3 quietus to the licigation as the
debt 15 admittod, reasonable opportunity has been given to the
respondent to take instructions from his client so that the matler
cam be reforred to the Lok Adalat under the Legal Services Autharity
Act, 1987, This Court, in facl, informed the learned counsel for the

respondent that f the parties agree for passing of an award before



the Lok Adalal; in terms of & compromise as Lhe claim of the
applicant is admitted, then award can be passed under Section 21
of the Legal Services Authority Act, which becomes enfarceahle as a
decree before a cvil Towrt. Hawever, the learned counsel for the
respondent, having taken instructions, submitted that his client
requires same more time o work oul an amicable settlement
In such circumstances, this Court holds that the admission by the
respondent of the claim of the applcant herein is nat bonafide and
It 5 only to dodge o avoid payment of maney to the applicant.
In the apinion of this Court, the applicant cannot be left without any
remedy and even if claim of the applicant is admitted, out withour
Donafides, then the same would constitute a dispute, which requres
to be adjudicated before an arbitretor in view of the agreement

oetwesn the parties,

14. Accordingly, arbitration application is allowed. Sri Mangari
Rajender, Relired District ludgs, is appointed as  arbitrator Lo
adjudicate the claims and disputes between the parties and o pass

an award in accardance with law,

15, The learmed Arbitrator is entitled o fees as per tho rates
specified in the Fourth Schedule to the Act of 1996, inserted by
Act 3 of 2016 with effect from 23.10.2015, which shall be borre by

poth perties in egual shares,



' ' ; iti yedi arry, shall stand
‘e miscatlanenus pelitions pending, If any :

clased. There shall be no prder as to costs,

SD/-K.SRINIVASA RAO
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HIGH COURT

DATED:02/08/2022

MO LK Copy To Be MARKED

ORDER
ARB.APPL.No.162 of 2021

ALLOWING THE ARBITRATION APPLICATION
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