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Mote: The Appellant/ Accused Ne. 1 released on bail by the order of the High
Court dated 03-07-2012 in Crl.A.M.P. No. 1250 of 2012 in Crl.A.No. 599 of 2012 .

IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

FRIDAY ,THE THIRTIETH DAY OF DECEMEER
TWO THOUSAND AND TWENTY TWO

PRESENT

THE HON'BLE Dr. JUSTICE SHAMEEM AKTHER

AND
THE HON'ELE SRIJUSTICE E.V. VENUGOPAL

CRIMINAL APPEAL Nos : 599 638 , 657, 685, 694 & 735 OF 2012

Cri.A.No. 599 of 2012 :

Crl.Appeal Under Section 374 (2) of code of Caminal Procedure against the
Judgment dated 28/06/2012 in S.C. No. 477 of 2010 an the file of the Court of tha
Special Judge for Econamic Offences — cum- Vil Addinonal Metropolitan Sessions
Judge al Hyderabad,

Betweean:

Mustafa Omer Misri @ Khalid Misni (A1), Sfo. Omear Misri, Oce: Student, Rio. 19-4-
43058201, B.INK.Colony, Near Eidgah, Hyderabac,

GAPPELLANT ! Accused No.d
AND

State of AP, , Rep,, by its Public Prosecutor, High Court. Hyderabad.
..RESPONDENT/ Complainant
Counsel for the Appellant:SRI. C. SHARAN REDDY

Counsel for the Respondent: THE PUBLIC PROSECUTOR

Mote: The Appellant f Accused No. 5 released on bail by the order of the High
Court dated 10-07-2012 in CrlLA.M.P. No. 1351 OF 2012 in Crl.A.No. 638 of

2012 .

CRL.A. NO: 638 OF 2012

Crl.Appeal Under Section 374 (2) of Cr.P.C. against the Judgment dated
2B/06/2012 in 5.C. No. 477 of 2010 on the file of the Court of the Speclal Judge for
Economic Offences — cum- VI Additional Metropelitan  Sessions Judge  at

Hyderabad.



Babtwean:

Abhdul Samad, S0 Abdul Gayyum, Gec, Lomy Transport, Ric H.N0.18-4-2805/1:0:54.
tMadina Colony, Tadbun, Hydarabad

LAPPELLANTS Accused No. 5
AND

The Slatzafl AP Reo By ils Fublic Prosecutor, High Court Building, at Hyderabad,

LRESPONDENT! Complainant

Counsel for the Appellant: SRI. MOHD ASHRAF ALI
Counsel for the Respondent: THE FUBLIC PROSECUTOR

MNote: The Appellant .'.ﬁ.e:v:used Mo. 6 released on bail by the order of the High
Court dated 13-07-2012 in Cri.A MNP, No. 1418 OF 2012 in CrlLA.No, 657 of
2012 .

CRL.A, NO: E57 OF 2012

Crl Appeal Under Section 374 (2) of Cr.P.C.  aggrieved by lhe Judgmernl
dated 2B0E2C12 0 5.0 Mo 477 of 2010 on the file of the Court of the Soesial
Judges tor Economic Oenzes - cume Y Additional Metropolitan Sassions Judge ot
Hyderabad
Betwean:

-

Gyod Hussain, 5o Syed Qasim oco Lorry Driver Rio Piot Mo 86, H™NG 19-3-
284827 0DMA , Vattepally, Hyderabad

APPELLANT! Accused No. 6B
AND

The Statz of A.P. Through Public Prosecutor, AP, High Court Building Hydarabad
' ..RESPONDENT! Complainant

Counsel for the Appellant: SRI. MOHD ASHRAF ALI

Counsel for the Respondent: THE PUBLIC PROSECUTOR

Note: The Appellant / accused No.2 was directed to be released on bail by the
arder of the High Court dated 23-07-2012 in Cri.A.M.P.No. 1475 of 2012

CRL.A. NO: 685 OF 2012




.. JAE

Crl Appesl Under Section 374 (2) of CrP.C.  aggrieved by the Judgment
dated 28/06/2012 in 5.C Mo, 477 of 2010 on (ke Tile of the Court of the Specia
Judge for Economic Offences — cum- Vil Additional Metropclitan Sessions Judgs al
Hyderabad,

Batwaean:

SYED AMWAR 2 AMNU, Sfo Sved Moinuddin, Occ: Lemry Driver, Blo H.MNG 19-2-25511 714,
Moar Guntal Nagar, Vattepally. LAPPELLANTS AZ

AND

The Slate ol Andhra Pradesh |, Repressnted by its Public Prosecdior. High Ceourt Buiddings,
Hyoerabad, WRESPONDENT

Counsel for the Appellant: SRI K. SRINIVAS REDDY

Counsel for the Respondent; THE PUBLIC PROSECUTOR

CRL.A. NO: 694 OF 2012

Crl.Appeal Under Section 372 of CrP.C.  aggrieved by the Judgment
dated 28062012 in 5.C. No, 477 of 2010 on the fie of tha Count of the Spedal
Judge for Ecoromic Offences — cum- VI Additional Metropolitan Sessions Judge at
Hydlerabad

Batweaon;

S.MHYDER ALl MIRZA, Sio. Late S.M . Yousha All Mirza, Rie H Mo, 19-4-438/4/2007,
B:M.E.Colony, Bahedurpura, Hyderabad.

LCAPPELLANT! Complainant /P.W.A
AND

1. Syed Imtiaz (A.4), Sio. Syed Magboaol, Occ: Key makesr, Riu. 179, Habeeb
Colony, Guntalababa Dargah, Vettepally, Hyderabad.

2. Mustafa Ahmed (A7), S0, AnsarAhmed, Occ: Student, BFro. 18-4-204/62,
BN Colony, Miralam Tank, Hyderabad,

3. The Siate of A.P., Repl. by the' Public Prosecutor, High Court of
AP Hyderabad.

...RESPONDENTS/ Accused
Counsel for the Appellant; 5RI, T. PRADYUMNA KUMAR REDDY
Counsel for Respondent Nos, 1 & 2 : SR MOHD MUZAFFER ULLAH KHAN

Counsel for Respondent No. 3 : THE PUBLIC PROSECUTOR



Mote: The Appeallant | Accused Mo, was directed to be released on bail by the order
of the High Court dated 31-07-2012 in CrlLAM.P.No. 1609 of 2012 in Crl.A.No. 735 of
2012

CRL.A. NO: 735 OF 2012

G Appeal Undsr Section 374 (2)of CrP.C.  agoneved by the Judgment
dated 2RNSZ0TE in S0, No 477 of 20180 on the file of the Courd .of the Speciz
Judge for Economec Dfences - cum- VI Additional Metropaiitan Sessions Judge at
Hyderabad
Between:

MOHD AMIR, Sf2 Mohd [krahim oz Ercbraideny work Rio H Mo 19-2- 127380304, Tarbun,
Mear Kalasather P53, Hyrerabad

L APPELLANT! Accused No. 3
AND

The Slawe OF AP, throuzh Public Prosocutar High court at Hyderabad

..RESFPOMDENT/ Complainant
Counsel for the Appellant: SR1. MOHD ASHRAF ALl
Counsel for'the Respondent; THE PUBLIGC PROSECUTOR

THE COURT DELIVERED THE FOLLOWING COMMON JUDGMENT :



THE HON'ELE Dr. JUSTICE SHAMEEM AKTHER
AND
THE HON'BLE SRI JUSTICE E.V.VENUGOPAL

CRIMINAL APPEAL Nos,599, 638, 657, 685, 694 & 735 of 2012

COMMON JUDGMENT: rrer Hon'sle Dr, Justice Shamesm akehor!

=ince the facts of the case and lssue Invaolved in all these
appeals are identical and since all these appeals arise cut of the
same judgment, all these appeals are taken up togethor and are

being disposed of by this comman judgment.

2. For conwvonionoce of discussion, the parties arge nercinafoor

referred Lon as arraved belfore the trial Court.

3. Criminal Appeal Nos.599, 638, 65/, 685 and 735 of 2012 are
filed by A1, A%, AB, AZ and A3 respectively and Criminal Appeal
mo. G894 aof 2012 is filed by the complainant, challenging the
judgment, dated 28062012, passed in S.C.No. 477 of 2010 by the
learned V111 Additional Metropolitan Sessions Judge at Hyderabad.
Altogether, there are seven accused in this case. The Court below,
vide impugned judgment, dated 28,06.2012, '.-.'I_'||'-c acquitting Al Lo
A7 of the offence under Section L2006 of IPC and A1, A4 and A7 of
the offence under Section 396 of IPC, convicted AZ, A3, AL, A of
the offence under Section 396 of IPC and sentenced them 1o

undergo rigarous imprisonment for a period of ten {10) years and

e
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to pay fine of 2s.1 000/ each, in defauk, to undergo simple
imprisonment for three monlhs each; and convictedd Al of the
offence under Section €12 of 1PC and sentenced him to undergo
rigorous imprisanment for 3 period of five (5] years and to pay fine
af Bs.1,000/-, in detaull, b undergo simple Imprisonment for three

months.

4. We have heoard the submissions of Sri C.Sharan Reddy,
learned counsel for the appallant/Al in Crl A No.599 of 2102, 5
H.Prahalad Redgy, learned rounssl, represanting Mr. Mehd, Ashraf
Ali, learned counse! for appelanksfAs, A6 and A3 in Crl.ANos. 638,

57 and 735 of 2012, Sr T.Fragyumna Kumar Reddy, learned
senior counsel, app=aring for the appellant in CrizANo.654 of
2012/complainant, Mr. Mobho ™Muzafer Ullah Khan, learnad counsal
far the appellant/A7 in CriiA No.6%94 of 2012, SriC.Pratap Reddy,
learned Public Prosecutor appearing for the respondent/State in all

these appeals, and perused Lhe recard.

5. The Tacts of the case, 0 orief, are that PW.1-5. M. Hyder Al
lodged a complaint an 31.01.2007 at 05.30 AM wlth-P'.-".'.l?-
K.Chakrapani, Inspector of Policz, Bahadurpura Police Station, wha
was camping at scene of offence, that on 31.12.2007, at about
04.05 AM, his daughtars Sanchar (PW.2) and Sabreen (LW.4) were

sleeping with their grandfzther S.M.Yousuf All @ Nawab Sab

.
-
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(hereinafter called as “the deceased”) in his bed roorm an Lhe Ffirst
fipor.  They informed PW.1 that a five-member gang of dacoits
killed the deccased and iooted the cash from  almirah.
Immediately, PW.1 rushed to the bed room of the deceased and
found his Father died and his hands and legs were tied to cot.
Cash of Rs.6 lakhs from almirah and a cell phone of deceased with
SIM No.9B84B055001 were missing. His daughters told that five
members were involved in the offence and out of them, one was

wearing red T shirt and four others wora wearing monkey <aps.

6. On receipt of compliaint, PW.17 forwarded the same to SHO
Bohacurpura, with an endarsement for registration of crime and
accﬁrdir‘gly, PW.15-A.5udarskan, Sub-Inspactor of Police,
Bahadurpura Police Station, registered a case in Crime No.302 of
2007 for the offence under Section 396 of IPC and issued Ex.P35-
FIR and handed over the C.D. file to PW.17, who was camping at

Lhe scene of offsnce,

7. Having taken over the |nvestigation, PW.17 conducted the
scene of offence panchanamé under éx.PE, drai;m rough SHE;tCi"IEE
under Exs.PS and P& in the presence of PW.4-S.M.Yazdani Ali
Mistry and LW.14-Mohd. Ahmed. In the presence of same panch

witnesses, PW.17 also conducted Ex, P4-inguest panchanama over
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the dezd hady of the deceascd, prepared s=izurs report unders
Ex.P3 under which, M, 05 15-008 brown colour muffler, MO Le-Lwo
pieces of leman coiour dupatts oral parda, MO Z-one lungh Birown
bBlack and while colawr with korta, MO B-are meharane brown and
white colour, MO I9-one credm colour track pant and I"-TD.E':I-C;"EJ
cream colour tracsk pant, wers soizad. Later, the dead body was
sent for Post Mortem Examination and PW.5-Dridbhjic Subecar
conducted PosL Maorlem cxamiraticn and issued Ex.P7/-PME Repart,
Later, PW.17 issued z “equsilon irough DCPE Soulh Zoane L::-sl
coll networks Ea track the cz2ll phone of the decesased with IME
AS22730120731753 angd 5o furmish catl details. On 25.01.2008, the
case was transferrsd to U5 for turther investigation, whers,
LW, 3G-Vecrappn, Inspecior of Polica, ssued 2 fresh FIR im FIR
Na.18 of 2008 lor Lha offences under Section 396 of 1PT and

handed gver the iInvestigation 1o PW.18-1.T.V.5.Survanarayana.

8. PW.18 secured the call detalls of the cell phane of the
deceased from the Nodal Officer of Tdea Cellular 2nd found that A2
was using cell phane of the dl::easéd with SIM 0912852184, On
enquiry, it came ta light that the said S51M was standing in the
name of PW.5-Mohd. Moosa, who, on enguiry, informed that he
sold the cell phone with IME Mo 89910704200000 1458074 with SIM

to A2, On 08.02,2008, the sieuths of police persannel deputed,
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went to Savera Hotel, Vattepaly and apprehended A2, A3 and AG
and produced them before PW.18, who |nterrogated the said
accused and recorded thelr confessions in the presence of PW.B
Ahmed Nizamuddin anc LW.21-Ahmed Mohinuddin. Upon the
information furnished by AS, the police apprehended Al, A3, AS
and A7 at Macca hotel, Tadban, and they were also produced
befora PW.18B and their confession wsas alsg recorded in the
presence  of PW./-Mohd. Al Khan and LW.Z21-56 Ahmed

Mohinuddin.

9, The faliewing prapertics were recovered from Al to A7,

pursuant to their confession recorded under Exs.P10 to P16,

Al Fs.1,00,2004 {twa  bundles al Re 500 denominatian)
oMl and LG phone [MOGES), Ex PLLT is admissible confession
Al i) cash of #s.50,0004- I:.-1£.1_1L} M0 2

(i S0 card (M0.210
i) Rs A7, 5000 (00 (M.O.3)
iy LG cell phene M,0.26
| Ex. P14 s adrmizzible confessian

a3 i) Re, L, 00,000/ -(0wd oundies of 25,500 denamination) (M.0.4)
fram his house urdei
v Glavies [MC-32)
vy Mankey Caps (MO-33) under Ex.P-19 seizure report
i} RS 20,0000 [Rs280-0 M,0.7 1,000, -
Ad Friva Scooter (M.0.22;
| Ex P LL is admissible conlession

Baja Seooter { MO-31) under Ex.P-18 seizure report
i) Bs. 50,000/ {500]) (M,06
AS Reliance LG p?mne (ML CL2T)
| monkey cap (M.0.28), Fx.F.15 is adimissible confessian
i1 Bajaj Ful*—'.;r Fern wbrceler ’["'1 0. 23]
Mankey cap (M0 _24]

A5 Mg 20,0000 [MO-5]
| Ex.P- 12 is admigsible portion of confession
A7 I} B5.44, 000/~ {Rs.1000/-denominaticn) (MO-8)

MNakia Cell [ MO-29)
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Bajay Puicur { MO- 205
Ex. F-10 i the admizssible portion of I_'l'_:lrll-l_"‘_-p-"_-p-l':l"l-

180. Suhbsequently, AZ led the oolice and panch witnesses 10 his
hause from where MO 12-Red colour T siwrt with half sleeves was
recovered under ExoPLl/-seizure repart. A4 lod the police and
panch witnesses to his house from whare MO.31-Rajaj Chelak
Scooter was recovered ynder Ex 018-seizure report.. A3 also lead
the poilce to his Bouse at Kalapathar and at his instanace, the
palice  recovered MO.d4-gne lakh rupees of 500 denominaticn,
M0, 32-hand 'gloves and MG 33-Monkey Cap undcr Ex.P.19-58izure
repart.  Ex.P.14 Is the relevant partion marked in the confession
of A3, A1 to A7 were arrested 3nd they werse ramanded to judicial

custody,

11. The police obtained polwes custody of Al o AY from
18.02.2008 to 2¢.02.2008, A2 o A4 anc AS mado confessions in
the presence of PW.E and LW 24-5yved Tsmail. On the basis of
confession made by A2 anc A4, a MNokia cell phone with IMA
Mo.352273101120731215 of the deceased was seized from the
possession of P.W.11-Syed Asad Khan to whom A2 ang A4 sald the
cell phone, under seizure pancharama prepared ‘in the presence of
PW.7 and LW.24. Further, cr the basis of confession made by A3,

Rs.18,000/- was recovered from the possession of LW.26-Mahd.

e
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azam/brother of A2, in the presence of PW.8 and LW.24. On the
basis of confession made by AZ, & sum of [s.22,000/- was
recoverad from  his father (LW.27-Syed Moinuddin) in the
presence of PW.B and LW.24. On the basis of confession made by
Ab, a Nokia cell model 7610, which was purchased with [ll-gotten
amount, was selzed in the presence of PW.B8 and LW.24. The
specimien signatures of A2 and A4 and thumb impression of A4,
which wers obtained with the parmission of the Court, were sent to
Forensic Science Laboratory to compare the same with the
signatures and thumb impression Found on Ex P24-Purchase
Regisier maintamead by PW.11-5ved Asad Khan, the owner of csl

shoo,

12. The final result of the invesbigation disciosed that Al is the
grandson of deceased, who was living with the deceased. He was
addicted o luxury life by hiring the cars and roaming with girls. Al
and A7 are friends and studied in the same school at Lakidikapool,
A% Is the common friend of A1 and A7. A3 is the friend of AS. AZ,
A4 and Ab are-friends and AB is a lorry driver working under AS,
In the first week of December, 2007, A5, at request of Al and A7,
introduced A3 to commit theft of amount from the almirah of the
deceased. Al, A3, AL and A/, having conspired together, made a

reccy at the house of deceased in order to gain access to the room

. N
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of deceased to steal the amount from the bega room of the
deceasad. AS and A3 agein made sccond reccy a plan the
commission of offence by ciimbing on o thi belcohy oaver tho
campound wall frem the back side of the house. MNevertholoss, AS
and A3 expressad their unwillingness o burgle the nouse of tha
deceased, Instead they wanted bta engage regular thisves Lo
sxecute plan, To that end, they mel AL, whe, Ir tien, introdused

AZ and Ad, who were regular property offenders.

13. Five days prior to the incldent, A2, &4 and AL went o
Bahadurpura and met Al, A3, AL and A7 and want to the house of
the decoased to conduct final rocoy 4o sxecute the offence, At Lhis
racoy, PW.3-Madira Ameena Kauser Sultanassistes af PW.1 nad
seen all the accused. On 30.12.2007, except AL, all other accuscd
gathered at Guntala Babz Dargha In furtherance of thair
conspiracy with 41 and planned the offence. With such plan, thay
went ko the house of the deceased and met Al, wha, as planned,
unboited sliding aluminium door of balcony and kitchen windaw, to
facilitate the accused to gain access. Then, A1 and A7 waited
outside, i.e., backside of the house and the other accused climbed
in to the house, Thereafter, they gained entrance into the bed
room of the deceased. Before that, some of the accused have

bolted the other rooms from outside and then, after entering into
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the bed room of the deceased, A7 to AS looted amount of
R 6,00,00(- from the almirah of the deceased. When PW.2 and
ather minar woke up, they were threatenes by the accused and as
such, they (PW.2 and other minor) were secretly watching with the
little opened gyes. When the decsased tried to wake up, A2 went
Lo him and applied liquid whitener eraser and made the deceased
e become unconscious, The deceased died due to smothering
dong with muffier to neck. Thereafter, the accused removed their

caps and fled away.

14. 0On 29.03.2008, Tast Identification Parade was conducted by
o learned Magistrate, wheaerein, PW.2 ldentified A2, A3, A5 and A6
(did ‘not identify A4) and PW.3 identificd AZ, A3 and A7 (did not
identity A4, AR anc AB). After examination of the relevant
witnesses by collecting various documents and expert opinions,
charge sheet was laid before the learned XTI Additional Chief
Metropolitan Magistrate, Hyderabad., The Magistrate has taken
cognizance of the case in .R.C.No.4 of 2008 and committed the
case to the Metropolitan Sessions Judge, Hyderabad, under Section
209 Cr.P.C., since the case is exclusively triable by the Court of
Session. On committal, the Metropolitan Sessions Judge,
Hyderabad, registered the case as S.C.No.477 of 2010 and made

over to the Court below for disposal, in accordance with [aw. 0On

. Y
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apoearance of Al to A7, the Courl below framed charges agamnst
them for the offences punishable under Sections 396 & 12086 of
IFC, read over the same to them, for which, they pleaded not

guilby and claimed to be Lried

15. To prove the guilt of Al ko A7, the prosecubion has examingg
PWs.1 to 18 and got marked Exs.P1 o P41 and MOs.1 to 34, On
Lehall of the accused, no oral evidence has been adcuced and
Exs 1 fto D3 were marked, When Al to AZ were confronted with

briz incriminating  materlal appearing against them and were

gramined under Sectlon 313 Cr/B.C, they depigd the same.

16. The trial Court, having considered the subrmissions made and
Lhe evidence avallable on record, wide impugned udgment, datad
28,12.2012, passad in S5.C.Na. 477 of 2010, while acquitting A1 to
A7 af the offence under Secticn 120B of IPC and A1, &4 and A/ of
the offerice under Section 356 of IPC, convicted A2, A3, AL, AL of
the offence under Section 396 of IPC and convicted Al of the
offence under Section 412 of IPC and sentenced them as siated
supea. Aggrieved by the same, AL, AZ, A3, AS and A& filed
CrioANos. 599, 685, 735, 638 and 657 of 2012 respectively
challenging the conviction and sentence recorded against them:
and the complainant filed Crl.A.No.694 of 2012 challenging the

acquittal recorded in favour of A4 and A7,



17. Learned counse| for the appellant in CrlLA.No.599 of 2012/A1
would conteng that the conviction and sentence recorded against
Al is contrary to law, weight of evidence and probahilities of the
case. Al was convicted and sentenced for the offencze under
Saction 412 of IPC, without there belng any substantial evidence
an record. The Court below ought not have convicted Al of the
offence under Section 412 of [PC without there being any cogent
and convincing evidencc on record., PW.7 and PW.18 are highly
interested witnesses and it is not sate to act upon their testimany,
In fack, no currency notes were seized from the possession of Al.
The recovery of cash of Rs.1 lakh pursuvant to the allegad
confession of Al as menticned in Ex.P13 is planted for the purpase
of this case. Even theére is ng identification of the property, which
is allegedly robbed. Furthermore, there is no evidence to show
that the deceased or PW.1 had withdrawn any amount from
Standard Chartered Bank and kKept the same in the almirah in the
room where the deceased slept. Al is the grandson of the
deceased.- - He has Immense love and affection towards the
deceased, He has no role whatsoever in the commission of dacoity
coupled with murder and ultimately prayed to set aside the

ronviction and sentence recorded agsinst A1 for the offence under

Section 412 of IPC.

™
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18. Llearmed wounsel for the appeliant in CrlA:Nos.a85 of
212/02 would contend that the Court below cught not have
pleced ~eliance over the testimony of PWs.2 and 3, who are highly
interestod witnosses and it is not safe to act upan their testimony.
PW. 3 was suffering from poor gvesight. Hence shi identifying A2
i doubtlul. Further, PW.2 is & child witness who was aged 7 years
as on the date of the alleged offence and it s not safe to rely upon
hier testimany in convicting the A2 and the other accusad. Further,
ay par FIR, the aoffanders were wearing monley caps.  There is ro
mention anywhzre in the Flk that their faces were wisible,
Moreaver, thers 12 0o evidence of presencea of Hgnt in the houso at
the scene of afftence, i.e., the room where the alleged dacoity
cotpied with murder was commitked., Further, LW.4-Madira S5aba
Moer Sultana, another sister of PYW. 1, who was gliegedly sleggping
i the room, where the deceasad was sleeping, was nol examined
for the best reasons known to the prosecution.  Furkther, there 1o
ng  evidence to show that five persons have Indulged in
commission of the alieged offence.- The essential ingredients of
offence under Saction 396 of T1PC have not been proved against the
dppellant/AZ. Few ather contentions which were raised on behalf
of Al were also raised by the lsarned counsel for the appellant/az

with regard to withdrawal of money from the bank and keeping in
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rhe almirah etc. No credibllity can be attached to the identification
af the accused by PWs.2 and 3. Further, recovery of Bs.50,000/-
iM0O.3) and the SIM Card (MO.28) at the instance of the
appellant/AZ is planted for the purpose of Investigalion of the
case. There is no cogent and convincing evidence on recard which
egstablish that the appellant/A2 is guilty of the aoffence uvnder
Section 396 of IPC and ultimately prayed to set aside the
comviction and sentence recorded against the appellant/AZ of the

cffence under Section 396 of IPC,

19. Learned counsel for the appeliants in Crl.ANos,. 735, 638 and
657 of 2012/A3, AS and Ab respectively, have alsg raised similar
cortentions which were raised by the learmed counss| for A2, It
was also. vehemently contended that PW.2 and LW.4 were not
sleeping in the room where the deceased was sleeping inasmuch
das there Is no mention of presence of any bed or bed sheests to
demonstrate that PW.2 and LW.4 were sleeping in the room where
the deceased was sleeping. There is also no mention of presence
of light in the room at the time of commission of offence. In
support of his contentions, appellants in Crl.A.Nos. 735, 638 and
657 of 2012/A3, AS and A6 respectively had relied on the follgwing

dacisitms,

B
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1. State of Uthar Pradesh Vs, Wasit Haider and others!

3. State of M.P.vs. Ghudan®

3. Bala Pandurang ¥s. State of Maharashtra®

4. State of Maharashire Vs Syed Umar Eag,r&d Abbas?
L. Bashaomaoani Saidulu Vs, Skale of AP

6. Siddanki Ram Reddy Vs, State of Andhra Pradesh®
7. Vadivelu Thevar Vs. State of Madras”

B. Arbind Singh Vs, State of Bihar®

9. State of Eajasthan YW=, Talevar and anaother®

20. Learned sehior counsel appearing on behall of the appeliant
i CrlLALMNG. A5 of 2012 /complainant would contend thal the Court
below committed grave orror in recording acqguitial in favour of A4
and A7 in this =msa. Thers 5 olear evidence of PW.7 to show that
an amount of Hs.44,000/- was recovered at the instance of AY,
Further, &4 was identified by PW.2 in the Court. The Court below
erred in hoiding that except recovery of amount, there is no
incrminsting evidence agasinst A4 which connects him with Lhe
subiect dealtth., Further, pursuant to the confession made by Ad
and A7, MO 1-cell phone of the deceased was recoversd.
Furtmer, as pe section 396 of IPC, if any one of five or mare
persons, who are conjointhy r.cmmittl'ng.damity_. commits rmurdcr
in =0 commiltng dacoty, =ach one of those persons shall be
punished,  Tre circumstances af the case amply prove the
participation ot &4 and AY in the subject offence and hence, the
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Court below is not justified in recarding acquittal in favour of Ad
and A7, A4 and A7 are also liable for punishment for the offence
under Section 396 of TPC and ultimately prayved to set aside the
acquittal recorded in favour of Ad and A7 and convict and santence
trerrn For the offence under Section 396 of IPC. 1n support of his
contentions, learned senior counsel had placed reliance on the
decisian of the Hoa'ble Apex Courl in Parvinder Kansal Vs, State

of NCT of Delhi and another?,

21, Here, it s apt to state thal the State had not preferred any
appaal challenging the acquittal recorded In favour of A4 and AF by

the Court below.

22, Learned Fublic Prasecutor appearing For the
respandent/State in all these appeals would contend that the
findings recorded by the Court below are based on evidence and
sound reasoning. PW.2 was sleeping in the rgom where the
decegsed was sleeping at the time of commission of alleged
dacoity coupled with  murder. Tha sketch map clearly
demanstrates the same. PW.2 is a direct witness to the alleged
incident, She clearly deposed in her evidence that she saw the
whole incident with half-opened eyes In view of the threat given to

her By-one of the culprits. PW.2 clearly deposed in her evidence
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that out of ftive persons, four persons were wearing maonkey caps
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and the ather fab man was wearing red T chirt and was pressing
the mauth ond raose aof the degcased, The evidence of PW.2 is
sustainable n the eyvae of law, snce she has given descriptive
particulars of the persons who commilted the subject offence and
algo dentifiead four culprits.  Further, no suggestion was put to
PW.2 by the defence counsal with regard Lo thr_a prasence of Hght in
the room whero the subject offence was committed. There are no
aches on the part of the investigating officer in conducting
inveastigatian 'In this ¢ase.  Thn2 coniession made oy the accused
leading tor recovery of muoney rabbed by them and other material
ohjects claarly estabiish the commission aof the subject offence by
accused and ultirmately prayed to caonfirm the impugned judgment,
dated 28.06.20L2, passed by tee trigl Court.  In support of his
contentions, learned Public Prosccutor had placed reliance on the
lollowing decisiaons,

1. Mishrilal and others ¥s, State of M.p. 1!
2. P.Ramesh Vs, State rep, by Inspactor of Pelice®®
3. Raja Vs. Slate by Inspectar of Police!?
4, Alavala Magi Reddy vs. State of AP

23. In wview of the sbove suom'ssions of the learned counsel, the

paints that arise for detarmination in these appeals are as follows:
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1. Whethor there /s substantial unimpeachalble evidence on
record fo convict Al of the offence under Section 412 of
Pc?

2. Whether there is substantial unimpeachable cvidance on
record to convict A2, A3, A5 and A6 of the offence under
Section 396 of TPCP

3. Whether the conviction and sentence recorded against AZ,
A3, A5 and AG by the Court below of the offerrce wunder
Section 396 of IPC liable to be set aside?

. Whether the Court below is justified in recording acguittal
in favour of Ad and AF7?

5. To what result?

POINTS:-

24. The Court below placed reliance heavily on the testimeny of
PW. 7 which reveals that pursuant to the confession of Al, the
police recoveregd MO.1-Rs,1 lakh {in two bundles of Rs. 500/-
denomination each) and MO.25-cell phone. However, PW 18-
invetigating officer conceded that immediately on search, nathing
was recovered.  Firstly, Ehere is no identification of currency notes
allzgod to have becn recovered pursuant to the conlfession made
by Al. lhe Court below, having dealt with the ogffence of
conspiracy under Secticn 120B of IPC, was pleased to acquit all
the accused of Lhe said offence, The Court below did not place
rellance aver the evidence of PW.3 on the ground that she was
having poor eyesight. Furthermore, the evidence of PW.3 is not
cogent and convincing ko demanstrate that she saw all the accused

fivie days prior to the subject death of the deceased. She could not
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identify all the acoused at the Ume af conduct of Test [dentification
Parade by the Magistrate, so alse in her evidence before the Court.
Furtheirmare, when she was called dpeon to identify certain accused
n-the Court, she adgmitted that she was having eye slgnt defect
The Court below, assigning reasons, did nol place reliance on the
testirnony of PW.3. Herg, it 1 appropnate to refer to the decision
of the Han'ble Fombay High Court in Bala Panduranag Kesarkar
and another Vs. State of Maharashtra °, wherain, in paragraph
MNo. 12 of the sald judament, 11 was held as fallows

TE s brug Shal it ceses where Uie recovery has ooon immadiately
elfected, Lhes Courl can crown 2o nference wncer Saction 1149(a]
el Che Lodian Ewidence Al and gonvicl the accosed for the
cubstantive sffence of theft oo cabbery o dacoty or dacoiby with
murdar ern.. &5 the case Ay be. HEuLt oo the instani case, ths
recavary s ot immedizke t was effected on 04101931, Le.,
ci® days aftar the incident.  [n view af this belaled recavery, the
offence of rebhery would not be gstablshes against Lhis appetlant
and anly one undar Section 212 of 10 wowid be made aot agarsl
Frirr_

25. In the instant case, there is no cogent and convinging
gvidence to connect Al with tre zlleged offence. Furthermore, it
cannot be said that the amount sald to have been recovered
pursuant to the confession made AL Is the part of the amount
derived by way of committing dacoity coupled with murder. There
i5 @ long gap in between the commission of the alleged daceity and

recovery of amount pursuant to the alleged confession made by

Al.  Further, the amount recovered pursuant to the alleged

AN AL 3R

v



IRE | TR TU T BV T B IO |
Crl A dox A 10 2 and heics

confession made by Al 1s only Rs.1 lakh, which is a small amount,
The crocumstances projected by the prosecution against Al, at the
most, leads La a suspicion with regard to the involvermant of AL in
the subject offence. It is settled law that suspicion, however
strong it may be, canncl take place of legal proof. In the absence
of cogent, convincing and unimpeachable evidence to demonstrate
that Al had participated in Lhe commission of subject offence, It is
not safe o convict him even for the offence under Section 412 of
IPC, The prosecution failed To prove the guilt of Al of the offence
under Section £12 of IPC and the Court below is not justified in
convicting him af the said offence. In gur considered opinian, Al

it entitlad for acquillal for Ltha offence under Section 412 of 1PC.

26. The Court below, while placing reliance over the oral
tastimony of PW.2 and her identification of accused in the course
of trial of the case and also placing reliance over the Test
Identification Parzde conducted by the Judicial Magistrate of First
Class and confessions leading to recovery of amounts and other
incriminating material recovered in the presence of PWs.7 and 8,
was pleased Lo convict A2, A3, A5 and A6 of the offence under
Section 396 of IPC. For the applicability of Section 396 of IPC, the
prosecution should prove that five or more persons, who are

FET mga

conjeintly committing dacoity, commits murder in so commitiing
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dacaity. This Court was pleasad bo record acguittal in favour of Al
for the offence under Section 412 of IPC. The Court below, holding
that PW.3 had sight defect and as such, she identifying the
accused in the house along with A1, doubted the same,
completely discarded the evidence of PW.3. 50, the evidence of
PW.3 is not at all helpful to the prosecution znd the complainant Lo
establish the cammission of the subject offende. Therg remalns
the evidence of PW.2, whn iz waid to be an eve wilnesses o the
subject incident. Thers s one more sister {LW.4) who s said to be
slegping in the room at the Dme of commission of 2{leged offence,
She was not examined by the prosecotion for the rcasons best
lknaown to them Ex.P2? s the scene of offence panchanama. 1t is
nowhere mentioned in Ex.F2 that there was a burning lamp at the
scene of offence at the time of commission af the subject offence.
In Ex.Pl-complaint also, there is no mention of burning lamp or
availability of light with which PW.2 zand her sister [LW.4)
witnessed tho commission of dacoity coupled  wWith murder,
Further, in Ex.Pl-complaint, there is specific mention that five
persans Induiged in commission of dacoity coupled with r'nun:iér
and ane of them was fat and wearing red T shirl and other four

persans are having monkey caps. There is no specific mention
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therein that the faces of the assailanls were visibie and dentifizble

by PW.2 and her sister {LW.4).

27. Further, PW.2 is 2 child witness who was aged 7 years as on
the date of the alleged offence. Law is weall settled that the
evidence of chid witness must e evaluated carefully, as a child
can be swayed away by what athers 2l him/her and as heishe is
an easy prey to tutoring. Wisdom reguires that evidence of a child
witrness musl find adeguate Corroboralion before it is relied wupon.
True iT ig, there is ng law that the evidence af a child witness
cannot be acted, but however, greater clrcumspection s reguired
for evaluating the cvidence of a child witness, because a child is
SLJEEEEDTft‘Iﬁ of being tutored. However, the law that the cvidence
of & child witness recuires asdequate corroboration hefore it can be
acted upan 15 more 2 matter of oractical wisdom than of law, In
the instant case, PW.2, who was a child witness aged about 7
years as on the date of commissicn of the subject offence,
Identificd A2, A3, AS and Al in the dentification parade as culprits
wha participated in the offence but could not identify A4 and A7,
whereas, in the Court, she identiffed A2 to AB. Ewven in the
evidence of PW.2, she did not menticn the presence of light in the
room and withessing the assailants with the help of any burning

lamp. As per Ex.Pl-complaint, the subject dacolty coupled with
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murdar was committed at 04:05 AM.on 31.12.2007, A& that Lime,
there s no poseibllity of switching on the iights. Further, in Ex.PL-
comptaint, there s no mention that the asszilanls removed
mankey caps and lef the scene of offence. L has come up for tha

first time in the evidence of PW. 2 in the Court, Though PW.2 had

wearing monkey caps and their faces were visible whernas the fifty

mar was fat and wearing red T Shirt: however, in her cross-

-

examination, she stated thatb all the culprits, at the rime of
incident, were wearing similas monkey caps. PW.Z2. in Ber cross-
gxamunatian, stated as lollows:

“It s true that after the carfe of ingident end the &rrest of
fhe cwlprts, the cwprits and other evanis showed {he
Electranic Media and publisned in the print meagia, Jbis
ncovrect bo 53y that prioy to the identification sarade, T was
faken fo OS5 Hyderzbad, and whare mhe pofice showoed me
the culprits and alsg Aformed  me aboo! ther phesical
foatures and alsn the pohce furnighad e tha phatograohs
af  culprits. Pl¥.3 -alzo  came. to the Seafral Prizom,
Chanchalguds, Hydersbag, on the gay I visiteqd the prisan.”™

T._

PW.17-Investigating Officor, in his cross-examination, stated
as follows:

"It is brue that P.W.1 specifically did not state before
me that fis daughter P2 told Foim that amaong the
five perscns one person with the help of muifler
pressing an the face of the deceased, lwo persons tied
the hands and the legs of deceased and ather two
persans opened gif the Almirahs. PW. .2 did nal sfate
before me that she can idehtify M.0.12 to M.O.14.
BW.2 did not state before me Uhal ane among the five
wearing T-shirt threatoned her and her sister, £.W.2
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did not state Defore e thal orne among the five
persans was mrassing the MNose and Mowth of fhe
gecaasad with hands, W2 did nol state before me
hat the carry bag was. i the block colour and same
was availahle in the Almdrah.  PW.2 diud nfo shate
hefore me that she aod anpther noficed the bed moom
of clased Dy bolting outside and theo same was opened
by them. EW.2 did nfo state befors me thal the
teceased was siceping on the cof, P.W.2 did not stato
before me that she and another woke up on hearing
the soung of Almiratf.”
The evidenca af PW.2 reveals that Lhare are ol of improvarments.
S50 much of imoroved vorsian kas came up in her examination

before the Court.

28. In wview of thase circumslances, the presence of burning
lamp in the room where the subject offence was committed 2nd
the ;ixe;saila nts removing the monkey caps and leaving the scene of
offerice, is doubtful. Further, PWs. 1 and 3 have admitted in their
evidenca about publication of the arrest of the accused and Lheir
photegraphs in print and electronic media. Such publication was
much before conducting identification parade. Therefore, there
was ample opportunity to Lhe identifying witness to note down the
physical features .of suspects on account o&F publication of -thair
arrest and the photographs in print and clv::_-tr.nn."-: media. Further,
since there was incrdinate time gap between the commission of
the offence and the recovery of allegadly stelen amount from the

accused, It Is difficult Lo sustain Lhal the recovered currency noles
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are part of currency notes that were kept in the almirah 0 the
ronm of the decocased. Furtmermore, the police recovered cash of
Rs, 22,000/~ From the father of A2 (LW.27) In the presence of
PONLE and LW 24, on 19.02.2008, The subject incicent gocurad
on 31.12.2007, Thus, there is @ long time oap botween the
caommission of offence and the allcged recovery, which makes the
participation of A2 In the subiect offence doubtful. In view of the
improvements made by PW.2 and as there was possibility of ber
seeing the photographs of the accused i print and electronic
media and there 5 possibilily of she being Lutored i view of her
tencor age and also incapabie of understanding the conscOuonoes
of her deposition hefore the Cowt as she is susceptinle of Being

Lutored, 1L is un=afe to place rellance over her testimony.

29. While committing dacaity, one of the accusead, |e., Al said to
tave taken away the cell phone belonging to the deceased. Cell
phone was not recovered from A2, There 15 ng record o show that
the cell phone in question belanags Lo the deceased. There s ot af
time gap in between Ehe confession made by AZ and recovery of
cell phene belonging to the deceased. Therefare, recovery of cell
phone cannot be tagged te AZ. The evidence placed on record, at
Lhe most, leads o suspicion against A2, A3, A5 and A that they,

while conjointly committing dacoity, committed murder of the

._‘;\‘-"
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decegsed in 50 committing dacoity. It iz seltlad law that suspidion,
however strong it may be, cannot take place of legal preof, In the
absence of any substantial evidence against A2, A3, AS and A6,
the Court below committed error in convicting and sentencing
them aof the offence under Section 396 of IFC. In view of the
ovidence placed on record, we are of the considered opinien that it
is a fit case to acguit A2, A3, AS and AG of the offence under

Section 396 of IPC by extending benefit of goubt.

30. Further, A4 and A7 were acquitted by the Court below for
the offences charged against them and challenging the same, the
camplainant filed CrlLANo.694 of 2012, As indicaled sdove, no
appeal was preferred by the State challenging the acquittal of A4
and A7. The Court below held that though PW.7 supported
recovery of Rs.44 000/- from A7, he was not identified by PW.2
and that though PW.7 supported recovery of money from A4 and
though he was identified by PW.2 in the Court hall, he was not
identified by PW.2 in the Identificaticn Parade and that except
recovery of ameunt; no other incriminating evidence was . found
agalnst A4 and A7 and in view of other reasons assigned by the
Court below as there was no cogent and convincing evidence
againsl A4 and A7 to prove that they have participated in the

commission of offence and the money recovered is part of criminal

e 8
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case property, Lhis Court is in agreement with the findings
recarded by the Court below in acquitting A4 and AY, which are
based on Soung reasaning There are no croumstances ba
intartere witn the same, Accordingly, CrlA.MNo.S94 of 214 s

deyvaid of me-L and s llable to be dismisscd.

31. We have gona through the decislons relied by the lcarned
senior counse| sppearing on bahalf of the appellantin Crl A NG.G94
of 2012 /complainanl and tha learned Public Prosscutor appedring
far the respandent/State. In Mishrilal's case (11 supra) relied by
the learned Public Prosecutor, it was contended Lhat the witngssos
thersaln could not have identified the assailants due to paucity of
light. Tne Apax Court held that the incident had taken place in the
cvening and the deceased and the witnesses wera grazing cattle
and Lherg would net have been much darkness, But in £ha instant
rase the incident fook place In the early morning at about 04:05
AM  and henceg, it i natural that thers would bhe no light.
Moreover, there is no evidence on record that thore was burning
lamp in the room where the deceased was sleeping. Hence, the
cited decision is not helpful to the prosecution. In P.Ramesh’s
casse (12 =supra) relied by the learned Public Prosecutor, the
Hon'ble Apex Court, while discussing the law relating to child

witness, hald that the Judge is at liberty to test the capacity of the
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child witnass and no precise rule can be laid down regarding the
degree and intelligence and knowledge which will render the child
a competent witness. There cannot be any dispute with regard to
the prepositicn of law laid down in the aforementioned decision.
But in the instant case, even if PW.2, who is a child aged about 7
yvaars as on the date of the commission of offence, is considered as
a competant witnass, it is not safe o act upon her testimony as
there are sevargl omissians and improvements in hor ovidence,
more  particularly in the absence of any other attending
cvircumstances supporting her evidence, Hence, Lhe said decision
is not halpful to the prosecuticn. Im Raja’s case (13 supra) relied
by the learned Public Prosecutor, the Hon'ble Apex Couwrt held that
the injured witnesses thergin had adequate and proper oppartunity
ko nbserve the features of each of the accused and thal what is
important is the identiflcation in Court and if such identification is
atherwise found by the Court to be truthful and reliable, such
substantive evidence can be relled uvpon by the Court. We
respectfully agree with the preposition of law laid down by the
Hn'n.’hle Apex Court, But in the instant case, in the Identification
Parade conducted by the Magistrate, PW.2 did not identify A4 and
PW.3 did not identify A4, A5 and AS. Further, it is borne by record

that before identification of the accused in the Court, PW.2 and
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PW.3 had the coporturity 12 note down Cheir physical features, as
they were shawn In print and 2lectronic media.  Further, PW. 3 was
suffering from  poor eyesignt, Under these circumstances, g
much credibility car be given to the identification of the accused
by PWe.2 and 3 I the Courl., Hence, the cited decision is nol
helpful ta the prosecution. Tn Parvinder Kansal's case (10 supra}
relied by the lgarned counsel for the appellant  in
Crl.A Mo 894/2012/ complainart, the Hon'ble Apex Court held that
the wictim'’s right of appeal is reskricked to three eventualities,
namely, acguittal of the accased, conviction of the accused for
lasser offence, or for impesing nadequate compensation and that
whilte the vichim is given opportunity to prefer appeal in the event
ol impasing nadaquate campensation, but at the same time, there
i5 ne provision for appeal by tha victim for guestianing the arder of
senfence as inadeduate, whereas Section 377 CrP.C. gives the
power Lo the Stale Government o prefer appeal for enhancement
of sgntence. There cannot be any dispute with regard to the said
preposition of lew. Howewver, it iz settled law that each case has to

be decided an LS own merits.

32. In the result, Criminal Appeal No.599 of 2012 filed by Al and
Criminal Appeal WNos.638, 657, 585 and 735 of 2012 filed by AS,

AB, A2 and A3 respectively, ore allowed by setting aside the
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impugned judgment, dated 28.06.2012, passed In S.C.No.477 oFf

L

2010 by the learned Special Judge for Economic Offences-curm-vily
Additional Metropolitan Cessions Judge  at Hyderabad
tonseguently, Al ls acquitted of the offence under Section 412 of
IPC and A2, A3, AS and A6 are atquitted of the offonce under
Section 396 of IPC, Criminal Appeal No.694 of 2012 filed by the
complainant is dismissed, confirming the impugned judgment,
dated ZB.06.2012, insofar s A4 and A7 are concerned.  Fine
amount, if any, paid by Al, A2, A3, AS and A6 shall be refunded Lo

them and their bail bonds shall stand cancelled.

shall.stand closad.
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HIGH COURT

DATED:30/12/2022

COMMON JLUDGMENT

CRIMINAL APPEAL Nos : 599, 638 , 657, 685, 694 & 735
OF 2012

ALLOWING THE CRI.APPEAL NOS 599 , 638, 657,
685, AND 735 Ol 2012

AND DISMISSING THE CRL.APPEAL NO. 694 OF
2012




