HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
{Special Original Jurisdiction)}

FRIDAY THE FIRST DAY OF APRIL
TWO THOUSAND AND TWENTY TWOD

PRESENT
THE HOMNOURAELE DR. JUSTICE SHAMEEM AKTHER
ANMD
THE HONOURAEBLE SMT JUSTICE JUVVADI SEIDEVI

WRIT PETITION NO: 3863 OF 2022

Betweon:

E. Rajesh Singn. Sfo Late Bhesm Singh, Aged. 49 Years. Qoo Put
Employes, Rfo 13-2-381 /B, MNear Raheernpura Jenda, Mangalhat,
Fyderabad.

-..PETITIONER

AMD
1. Thea State of Telangana. Rep. by Chief Secratary, Secratariat building.
Hydarabad.
4 The Commissioner of Police, Commissionerate of Hyderabad, Bashearhagh,
Hyderabad. y

3. Tha Superintendent of Central Prisen, Chanchalguda, Hyderabad

..RESPONDENTS

Petition under Article 226 of the Censtitution of India praying that in the
circumstances stated in the alfidavit filed therewith, the High Courl may be
pleasec to issue a Writ, Order or arders more parlicularly one in the natura Writ of
Hzbeas Corpus Under Article 226 of the Constitution of Incia directing the
Rescondents to release the Detenu e, A, Rohit Singh Sfo. A. Rajesh Singh whe
iz now detained in Central Prison, Chanchaiguda. Hyderabad, by setting aside the
arder of detention passed by the Respondent No.2 wvide SB(1) Np.26&8/PD
HYD/2021, dated. 12-10-2021, G.O.RLMNo0. 2327 G.A. (Splilaw and orger)
Dept.dated.20-10-2021 and G.0.RLNo.2867, dated 24-12-2021 confirmez and
spproved by the Raesponden: No.1, are illegal, arbitrary, discriminatory and
unsustainable in the eye of law as it is contrary to the Aricle 21 of the Constituticn
of India.

A NO: 1 OF 2022

Petition under Section 1537 CPC praying that in the circumstances statec in
the affidavit filed in support of tha petition, the High Court may be pleased 10 direct
the Respondents 1o relzase the Detenue forthwitn by revoking the order of
detontion passed by the Respondent No.2 vide SB{1) No.Z36/PD-2Z/HYDV2021,



dated. 12-10; 2021, G.O.RL.No. 2327 G.A, (SpliLaw 85 Order) Dept, dated 20-
1012021 and G.0O.Rt.No.2B67, dated 24-12-2021 confirmed and approved by the

Resgondent Mg, 1
Counsel for the Petitioner: SR MOHD MUZAFFER ULLAH KHAN
Caounsel for the Respondents: AGP FOR HOME/ADDL ADVOCATE GENERAL

The Court made the following:



THE HON'BLE Dr. JUSTICE SHAMEEM AKTHER

AND
THE HON'BLE SMT. JUSTICE JUVVADI SRIDEVI

WRIT PETITION No.3B63 OF 2022
DRDER: iPe: Hen'ble Or. Justice Snameem Akthar)

Srl B.Rajesh Singh, the petitioner, has filed this HabDeas
Corpus petition on behalf of his son, A.Rohit Singh, 5/o0. A.Rajesh
Singh, the deteru, challenging the detention order vide
SB{1)No,256/PD-2/HYD /2021, dated 12.10.2021, passed by the
respondent No.2, whereby, the detenu was detainec under
Section 3(2) of the Telangana Preventive Detention Act, 1986 [Act
1 of 1985), and the consequential confirmation order vide
G.0.Rt.N0.2867, General Administration (Spl. (Law & Qrder})
Department, dated 24,12.2021, passed by the Principal Sacretary
te Government, General Administration (Spl. {Law & Ordery)

Department, Gavernment of Telangana.

2. Heard the learned counsel for the petitigner, learned
Assistant Government Pleader for Home appearing for the

respondents and perused the record.

3. The case of the petitioner is that basing on a recant solitary
crime registered against the detenu viz,, Crime No,100 of 2021 of
Mangathat Palice Station, Hyderabad Commissionerate, registerad
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far the offence punishable under Section 8&(c) read with
20(EMii)(C) of the Narcotic Drugs and Psychotropic Substances
Act, 1985 (for shart, 'NDPS Act?, the respondent MNa.2 passed the
mpugned detention order, dated 12.10.2021, Accarzing o
respandent No.2, the detend is a 'Drug Offender’, as he has been
paddling 'Ganja’, a narcotic substance, in the limits of Hyderabad
Police Commissionerate, duly endangering the lives of youth
causing irreparable damage to their body organs, including the
Central Nervous System, thereby cripaling the health of those
addicted to drugs. His illegal activities are causing widespread
danger to public heafth and are detrimental to public order.
Subsequently, the impugned detention order was confirmed by the

Government, vide G,0.RE.No.2B67, dated 24.12.2021.,

4. Learnad counsel for the petitioner would contend that the
impugred detenticn order has been passed in a2 mechanica!
mannear and without application of mind. The detenu was falsely
implicated in the solitary crime relied by the detaining authority.
The allegad illegal activities of the detenu would not satisfy the
word ‘drug offender’.  Already criminal law was set into motion
a2gainst the detenu. Though the detenu moved seven bail petitions

in the solitary crime relied by the detaining authority, the Caurt
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concerned dismizsed all the seven bail petitions and as such, the
deteny continues to be in judicial custody. Therefare, the
apprehension of the detaining authority that there s ewvery
possibility of the detenu mowing bail petition again in the subject
crirme and bail being granted to the detenu and on release on bail,
there is imminent possibility of the detenu committing slmilar
offances which would be cetrimental to the public crder and public
nealth at large, uniess he is prevented from daing so by an oroer
of detention, is highly misplaced. The alleged crime does not acd
up to “disturbing the public order” and it |s confined within the
amalt and scope of the word "law and order”. Since the offence
alleged is under the NDPS Act, the detenu can certainly be tried
and convicted under the said special law. Thus, there was no need
for the detaining authority to invoke the draconian preventive
detantion law against the detenu. Hence, the impugned orders
tantamount to colourable exercise of power. The impugned crders
are legally unsustainable and ultimately, prayed to allow the Writ

Petition, as prayed for,

5. On the other hand, the learnad Assistant Government
Pleader for Home appearing for the respondents supported the

imougned orders and submitted tnat the detenu is & “Dirug
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Offender’. He has been indulging in peddling of ‘ganja’, a narcotic
substance, endangering the lives of youth causing irreparabie
damage to their body croans including the central nervous systam,
thereby crippling the health of those addicted to drugs. In view of
the constant and repeated efforts of the detenu to come out from
the jall, the apprehension of the detaining autharity that there is
every likelinoad of the detenu coming out frem {all ang on such
release, there is imminent possibility of his committing similar
affence/s, is not misplaced. The crime allegedly committed by the
detenu was causing widespread danger te public health and
detrimental to public order. Substantial guantity of Ganja (26 Kgs)
was seized from the possession of the detenu and his associate,
Therefore, the detaining authority was legally justified in passing‘;
the impugned detention order. Further, the Advisory Board
rendered its opinion that there is sufficient cause for detention of
the detenu and on considering the same along with the entire
materia! on record, the Government confirmed the impugned
detention order vide G.O.RL.No. 2867, dated 24.12.2021. All the
mandatory requiresments were strictly followed by the detaining
authority while passing the impugned detention order. The
impugned orders are legally sustainable ang ultimately, prayved to

dismiss the Writ Patition.
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G. In view of the submissions made by borh the sides, the paint
that arises for determination In this Writ Petition 1s:
"Whether the impugned detention order vide 58 (1)
No. 256/P0-2/HYD/2021, dated 12,10.2021, passed by
responhdent No.2, and the consequential canfirmation
order wide G.O.Rt.Ng 2867, Geaneral Administration
FSpl. (Law & Order)) Department, dated 24.12.2021,
passed by the Principal Secretary to Government,
General Administration (Spl. (Law & Order))
Department, Goveramant af Telangana, are liable o
be set aside?”
POINT:
7. In catera of cases, the Hon'ble Supreme Court had clearly
onined that there s 2 vast difference between “law and order” and
“public order”. The offences cormmitted against a particular
individual fall within the ambit of “law and grder” and when the
public at large is adversely affected by the crimina| activities of a
person, such activities of that persen are said to disturb the public
order. Marepowver, individual cases can be dealt with by the criminal
justice system. Therefore, there is no need for the detzining
authority to inwvoke the draconian preventive detention laws
against an individual. Hence, according to the Han'ble Apex Court,

the detaining authority shoulg be wary of invoking the immense

power under the Act.
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8. In Ram Manohar Lohia v. State of Bihar!, the Hop'ble
Supreme Court has, in fact, deprecated the invoking af the
preventive law in order to tackie & law and crder problem. It was
observed that every breach of public peace and every violation of
law may create a 'law and order’ problem, but does not necessarily
create a problem of ‘public order’. The distinction has to be borne
in mind in view of what has been stated in the grounds of

detantion.

9. In Kanu Biswas v. State of West Bengal®, the Haon'ble
Apex Court, while discussing the meaning of word 'public order,’
hetd that the gquestion whether & man has only committed a
oreach of "law and order’ or has acted in a manner likely to cause
g disturbance of the 'public crder’, Is a guestion of degree and

axtent of the reach of the act upon the Society.

10. In the present case, the detaining authority, basing on a
solitary crime indicated above, has passed the impugned detertion
order, dated 12.10.2021. We shail present it in a tabular form the
cate of occurrence, the date of registration of FIR, the offence
complained of and its nature, such as bailable/non-bailable or

cognizabledgon-cognizable.

N.-".JE-E 1966 5C 720
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11. As seen from the matertal placed on record, the solitary
crime relied upor by the detaining autharity for preventively
detalning the detenu relate to peddling of ganja. It is ewvident
from the record that the detenu moved as many as seven Dai
peftitions in the solitary crime relied by the detaining authority and
all the seven bail petiticns weare dismissad by the Court concarnec.
Thus, the detenu confinues to De in judlcial custody. Under these
circumstances, the apprehension of the detaining authority that
there is every possibllity of the detenu moving bail petition again
in the subject crime and bail being granted to the detenu and an
relesse an ball, there is imminent possibility of the detenu
committing simliar affences which would be detrimental to the
public arder and public health at large, unless he is prevented
from deoing so by an corder of detention, is highly misplaced, It is
the bounden duty of the Police to inform the learned Public
Progsecutor about the conduct of the detenu and to hand over the
zntire case record avallable against the detenu., The police are

supposed to be vigilant in collecting the whole data against the

/s
s



detenu and furnish the same to the Public Prosecutor/Additional
Public Prosecutor to defeat the ball application/s of the detenu.
When the detenu has not been released from the judicial custody,
the apprehension of his coming out from the prison and
cammitting similar offences Is misplaced. Here, it is appropriate
to refer ta the decision of the Hon'ble Apex Court in Rekha Vs,

State of Tamil Nadu’, wherein it iz held as follows:

"Where a detention order is served an 2 person already

in jall, there should be a real passibility of release of 3

parson on bail who is already in custody, provided he has

moved a bail application which s pending. It foliows

logically that it no bail application s pending, thea thare

i na tkalihond of the person in custody being relsased

an bail, ang hence, the detention order will be iflegal.”
Moregwver, criminal law was already set into motion against the
detenu. Since the detenu has allegedly committed offence
punishable under the NDPS Ack, the said crime can be effectively
dealt with under the provisions of the said special law and there
was no need for the detzining authority to invoke draconian
oreventive detention laws. The instant case does not fall within
the ambit cf the words “public order” or “disturbance of public
arder®. Instead, it falls within the scope cof the words “law and

arder”., Hence, there was no need for the detaining authority to

pass the impugned detention order. The detaining autharity

) “u,& 4500 144
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cannot be permitted to subvert, supplant ar substitute the punitive

law of land, by ready resort to preventive detention.

12. Ewven while passing the confirmation order, dated 24.12.2021,
the Principal Secreftary to Gowvernment, (Spl. (Law & Order))
Department, Government of Telangana, has failed to notice that
the detenu centinue to languish as under-trial in the jail. Once tha
detenu was already confined, the gquestion of confirming the

detenbion arders would not even arise.

13. Faor the foregoing rezascns, the Impugred orders are lecally

Jnsustainahle anad are liable to be sefb aside.

14. 1In the result, the Writ Petiticn is allowed. The impugned
getention  order wide  SB{No.256/PD-2/HYD/ 2021, dated
12.10.2021, passed by  the respondent No.2, ang  the
conseguential confirmation order vide G.0.Rt.N0.2867, passed by
the Principal Secretary to Governmeant, General Administration
fSpl, {Law & Order)) Department, Government of Telangana, are
hereby =et aside. The respandents are directed to set the geteny,
namely A.Rohit Singh, S/o A.Rajesh Singh, at liberty forthwith, if

he is no longer requlred Im any aothar criminal casea.
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The Miscellansaus Petitions, if any, pending in this Writ

Petitign shall stand closed.  There shall be no order as tg costs,

s0/-T.TIRUMALA DEVI
ASSISTANT $EGISTE AR

HTRUE COPY!

SECTION OFFICER

The State of Telangana., Rep. by Chief Secretary, Secretarat building,
Hyderahad.

Tha Commissioner of Police, Commissioneraie of Hyderabad, Bashesrbagh,
Hyderabad.

The Superintendent of Central Prison, Changhalguda, Hyderabad

Ona O to Sri. Mand Muzaffer Ullah Kran, Advocate [OFUC]

Two CCs 1o the Advocale General, High Coun for (he State of Telangana,
[OUT]

Twao CCsta GP for Hame, High Court far tha State of Telangana, [OUT]
Two CD Coples




HIGH COURT

DATED:01/04/2022

ORDER

WP.No. 3863 of 2022

Allowing the WP
Without costs.



