W.P.(MD).No.5662 of 2019

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED : 05.07.2022
CORAM
THE HONOURABLE MR. JUSTICE M.S.RAMESH

W.P.(MD).No0.5662 of 2019
and
W.M.P.(MD).Nos.4473 and 4474 of 2019

M.Mariya Jeen ... Petitioner
Vs.

1.The Government of Tamil Nadu,
Represented by its Additional Chief Secretary to Government,
Department of Home (POL.9),
Fort St.George,
Chennai — 600 009.

2.The Director General of Police,
Tamil Nadu,
Chennai — 600 004.

3.The Commandant,
TSP IX BN,
Manimutharu,
Tirunelveli District. ...Respondents

Prayer : Writ Petition filed under Article 226 of the Constitution of India,
praying this Court to issue a Writ of Certiorarified Mandamus, to call for the
impugned order passed by the third respondent of removing the petitioner from
the post of Woman Constable in Tamil Nadu Special Police, IX Battalion at

Manimutharu, Tirunelveli District and subsequently as confirmed by the second

1/11

https://lwww.mhc.tn.gov.in/judis



W.P.(MD).No.5662 of 2019

respondent by means of an order dated 01.04.2016 made in RC No.116418/AP
3(1)/2015 and later as reaffirmed by the first respondent in the Government
Order dated 13.06.2018 made in G.O.(D) No.653 and quash the same as devoid
of merits and consequently direct the third respondent to reinstate the petitioner
into service forthwith all benefits and continuity of service in the said post and

thus render justice.

For Petitioner : Mr.F.Deepak
For Respondents : Mrs.D.Farjana Ghoushia,

Special Government Pleader.

ORDER

The only charge against the petitioner, through a charge memo dated
10.02.2012, was that she, while serving as a Constable, had been absent for 116
days from 25.06.2011 to 18.10.2011 and thereby deserted herself from the
service. The charges were held to be proved and through an order dated
22.05.2012, the third respondent herein had removed the petitioner from the
services. This order of punishment came to be confirmed by the second
respondent in an appellate order dated 01.04.2016 and later re-affirmed by the

first respondent in G.O.(D)No.653, dated 13.06.2018.

2. The original punishment of removal from service, which is confirmed
by the first and second respondents, cannot be sustained on the sole ground that
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the Director General of Police had earlier issued Circulars dated 13.10.1990
and 06.12.2007, holding that in cases of desertion, the punishment of
removal/dismissal from service or Compulsory Retirement should not be
imposed. In a later circular, dated 06.12.2007, it was reiterated that these
guidelines should be strictly followed, while dealing with dismissal cases and
that any other minor punishment can be imposed. For the sake of clarity, the

circular, dated 06.12.2007, is hereby extracted:

“ T Mo 22555/ A DIV Jooe fpee of 14
Dprectin (f‘/m /‘r//r/
Chernae-600 007

Dated 06 722007

CIRCUYL AR MEMORANDYM

il Tottve - Drsortion rases - Head constulles and Totioe Constulls. - Tukling detoguents. oo disty — Mager

prrenishimment awardeed - . Grstouctions issmed . Wymr////

R Coreattrr Moo in € N 275557/ 7S 7(7)7990. datecd 50, 70. 7990

<<KI<>>>

e attention of the Wit fficers is noitee o the ey ( fflice Corenttsr Momaorandiom cited

2] Ty the atore Corenttrr Memeorandiom, char instouctions wer abscady issued What white latting Head

/n//,)ﬁ///’.) ////r/. /Ii/f" /ﬂ//.)/f'///)// r//// 172 rA}/ W cades ru/rz/r/%n)///y r/ /I. %}) /}/7/{/)/{//‘/1;"//(///7 /// rr/////r/////m/

/11

https://lwww.mhc.tn.gov.in/judis



W.P.(MD).No.5662 of 2019
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e aetion 15 wnfrs. canmot le pustificd and comseguently cannt o accofited
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d . ///7/ )(»r-(«y’// (// ///// ///r// ///u . /4//7(/ Shenttd te r/r'///nlﬂ//é/(%/’//ﬁ/l/’///

. //(// . /, %zyﬁ//r/r///

{/"‘//('(/(/7 ,/Cr//r'/(//(/ . /f)//rr ”

3 The original order of punishment of removal from service by the third
respondent, as well as the order of the Director General of Police confirming
the punishment, is in clear violation of the Circular issued by the Director
General of Police. Likewise, the Director General of Police himself had
violated his own proceedings by confirming the punishment. These kind of
Circulars would be binding on all the authorities of the Government when it is
issued from the highest authority of the department. As such, the very original
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punishment itself cannot be sustained. Consequently, it requires to be held that
the original punishment is not only disproportionate to the impugned charges,
but also violative of the procedure contemplated for imposing punishments in

the aforesaid circulars.

4. On the issue of disproportionality of a punishment is concerned, the
same has been dealt in various decisions of this Court, as well as the Hon'ble
Supreme Court to the effect that the ultimate punishment requires to be in
confirmity with the gravity of the charges. In one such decision of a learned
Single Judge of this Court in R.Jayakumar Vs. The Deputy Commissioner of
Police and another in W.P.N0.26072 of 2004, dated 08.08.2008, the High
Court had placed reliance on three decisions of the Hon'ble Supreme Court and
interfered with the punishment of dismissal for the period of unauthorised
absence of 21 days and directed the delinquent therein to be reinstated into

services without benefit of pay for the period of absence.

5. The relevant portion of the order reads as follows:-

“l11. Next point to be considered is proportionality of
punishment. For the absence of 21 days, Petitioner was

awarded punishment of dismissal from service. Placing

reliance upon AIR 1994 SC 215 (Union of India and others
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v. Giriraj Sharma); (1996) 7 SCC 634 (Malkiat Singh v.
State of Punjab and others), (1999) 9 SCC 86 (Syed Zaheer
Hussain v. Union of India and others) and (2006) 4 MLJ
1008 (J.Patric v. Government of Tamil Nadu, rep. by its
Secretary, Home (Pol.VI) Department, Chennai and
others), learned counsel for the Petitioner contended that
in cases where the punishment imposed is disproportionate
to the charge, court can set aside the same or modify the
punishment based on the facts and circumstances of the
case.
12.0n the other hand, learned Government Advocate ...«
stlonit Wl s for s e Tebitioner s conccrned, if 1oas ot an dsoloted case of dbsertion for 27 dyys. Lot
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revtere cannct normally sulblilule ils cwn conclissicn on fienally and inficse some ol
Srenally. S the prarnishoment ompiosed Vy Mo doscgplinary aulhority or e qfpellote anthonty
Acts o comscionce of the Hogh courtf Tustunad, it weuld sppncfpnintetly ot the 1ol
citther r//’(’('///// e r/)(y//m/{«////r(////f fm//m'/(/ o seconsidir e /(»/zr/(// w/m)m/ or o
horlen e Mtigation. if may e in cacopltional and e cases, impore afypropirinte

rurishoment withh cogent iearons i ,J,/y,m///,w/ .

70. Z/ e V/y///) 7997 . (/p;/ff’) /7///'(/# r// Z/N lir vl olboers v, fé/?/i(y . //. ,// ‘.

coerstayed e bave preried sulbssguent to the ords of sejection of applleation for coplination of Have.

CMoerving thal Whete was sw wiffiud intenlion to flont W orcs that e fruunishioment of dismisial scrcly on

V2 /rimuu/ (// mw),)/(‘/y//y foarve //('N{// 0s Seltd 1o Lo Soewrshh s (/y/ zymi/;(wr//; and the . %/y}/‘l)%(’ Conil
Soas crdbred 1eiristitoment with all smonctliiy and service leveyols 7”////;'(/ it ///2/5/ 1o videl st

//////ﬁ)//ﬂw‘///

77 S (7999) 9 SEC 55 (Speed Feathoer Husoain o Whsion of St and ctliers) the debiguent
Government servant was dsmisoed //2;/»7 service on e gronnd (// wnanthorised albesnce /z [ days.
(locrving that dsmissal was toc farsh. Spppreme Comt drected the “fppellnt to seinstate with
mn/?//r//(y ir dervice wildh all othbes lereysts loct /»y//;/// e Lo wwages 1050 Z"(w:// // /ﬁ/(')/{// Yetoveer
Asmisiad fo Mo dite of frassing of W crder Ly Mo Comrt Sy the procoent case. Tetitioner was albent jir
27 Ay Z‘ 73 one r// Lo cloar instasce where //r/rmr.')/nwn/»/'r/ww,»«////mm Sererce 1) réywyzm/r‘mw/r

lo the cHarge

75 Jon the sesutle the impuigned Crkrs are ol asid- and Wheis Wi pietition i allored Fetitioner is
cidered o b seinstuticd inte service within o fiesicd g eight wecks foom Mo dinte o ecopt of oy of Whis
ovcos ,‘;///)/«//N« beriod and the //rv‘mo/ r7//// desmmissad wre dbrected to lo loker as toave or toss r///m/ -

Horvever, the st feriod shall be luklen inte acecunt for continuily of serne and olher lomits.

6. The aforesaid extract is self-explanatory. When the circular of the
Director General of Police clearly indicates that neither the punishment of
'removal/dismissal from services' nor 'Compulsory Retirement' should be

imposed on a delinquent for charges of desertion, the punishment imposed
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itself 1s deemed to be disproportionate to the charges, as held by the Hon'ble

Supreme Court and which was relied on by this Court in the aforesaid decision.

7. However, the charge of unauthorised absence cannot be left unnoticed,
particularly, when it is brought to the notice of this Court that the petitioner had
earlier indulged in instances of unauthorised absence. By taking into account,
the ratio laid down in the aforesaid decision, this Court 1s of the view that if the
petitioner's wages for the period of her absence is withheld, without affecting
the continuity of her service, as well as other service benefits, the ends of the

justice would be secured.

8. In the result, the impugned orders of punishment made in
PR.N0.09/2012, dated 22.05.2012, on the file of the third respondent,
Rc.No.116418/AP 3(1)/2015, dated 01.04.2016, on the file of the second
respondent and G.O.(D.) No.653 Home (POL.9) Department, dated 13.06.2018,
on the file of the first respondent are quashed. Consequently, there shall be a
direction to the second respondent herein to pass appropriate orders, reinstating

the petitioner into services from 22.05.2012 onwards, together with continuity
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of service and other service benefits, within a period of four (4) weeks, as if the
petitioner was never removed from her services. However, the petitioner shall

not be entitled for the backwages during her period of non-employment.

9. This Writ Petition is allowed accordingly. There shall be no order as

to costs. Consequently, connected miscellaneous petitions are closed.

05.07.2022
Index : Yes / No
Internet : Yes/ No
Lm
To

1.The Additional Chief Secretary to Government,
The Government of Tamil Nadu,
Department of Home (POL.9),
Fort St.George,
Chennai — 600 009.

2.The Director General of Police,
Tamil Nadu, Chennai — 600 004.

3.The Commandant,
TSP IX BN,
Manimutharu,
Tirunelveli District.
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M.S.RAMESH, J.

Lm
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