W.B[MD|No.1367 of 2022

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 27.01.2022
CORAM:
THE HONOURABLE MR.JUSTICE M.SUNDAR
W.P.[MD]No.1367 of 2022

and
W.M.P.[MD]No.1211 of 2022
S.Muthuvel ... Petitioner
Vs.

1.The State of Tamil Nadu,
Rep. by its Secretary to Government,
Department of Tamil Development and Culture
and Hindu Religious Endowments Department,
St. George Fort, Chennai - 600 009.

2.The State of Tamil Nadu,
Rep. by its Secretary to Government,
Revenue Department, St. George Fort,
Chennai - 600 009.

3.The Commissioner,
Hindu Religious and Charitable
Endowments Department,
Nungambakkam High Road, Chennai - 600 034.

4 .The Executive Officer,
Arulmigu Kambaraya Perumal Kovil
and Kasi Viswanathar Kovil, Cumbum,
Theni District. ... Respondents

PRAYER: Writ Petition filed under Article 226 of the Constitution of
India for 1issuance of Writ of Certiorarified Mandamus, calling for
the records relating to the impugned order passed by the fourth
respondent in his proceedings No.Nil dated 25.12.2021 and quash the
same as 1illegal and consequentially to direct the respondents to
constitute the Fair Rent Committee for fixation of fair rent for the
occupation of site alone (Floor Rent) strictly in accordance with
G.0. (Ms)No.59, Revenue dated 06.01.1970 and G.O. (Ms).No.103, Tamil
Development Culture and Religious Endowment (R.E.11) Department
dated 28.03.2006 and in terms of Section 34 of Hindu Religious and
Charitable Endowments Act, 1959 within the period that may be
stipulated by this Court.

For Petitioner : Mr.A.Nawaz Khan
for M/s.Ajmal Associates
For Respondents 1 to 3 : Mr.C.Satheesh
Government Advocate
Respondent No.4 : Dr.C.Guhaseelarupan
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ORDER

% % Kk %k %k Kk k ok ok ok ok
In the captioned matter Mr.A.Nawaz Khan of M/s.Ajmal Associates
[Law Firm] on behalf of writ petitioner, Mr.C.Satheesh, learned
Government Advocate who accepts notice on behalf of respondents 1 to
3 and Dr.C.Guhaseelarupan, learned private Counsel who accepts
notice on behalf of fourth respondent [Executive Officer of the

temple concerned] are before this Court.

2.Learned Counsel for writ ©petitioner submits that the
captioned matter is directly and squarely covered by a common order
dated 24.01.2022 made by this Court in 20 writ petitions viz., W.P.
[MD]Nos.156, 555 to 573 of 2022 which reads as follows:
'"This common order will dispose of the captioned
twenty main writ petitions and captioned W.M.Ps thereat.
2. In the captioned twenty main writ petitions, W.P
(MD) No.156 of 2022 along with W.M.P(MD) No.l1l22 of 2022
thereat was listed before this Court on 06.01.2022 and
proceedings made by this Court on that day is as follows:

https://hcservices.ecourts.gov.in/hcservices/
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3. Before this Court proceeds further, it needs to be
recorded that as of today the above proceedings are not
available in the High Court website in spite of the same
having been duly transferred to NIC server. This may well
be because of a technical glitch, error procedural lapse
or some gap 1n the uploading procedure that 1is now being
followed. This will be looked into on the administrative
side. Be that as it may, this Court gave option to all
the counsel before it to take up the captioned matters
after the above proceedings are uploaded but Ilearned
Senior Counsel for writ petitioner, State counsel and
private counsel for Temple submitted in unison, 1n one

voice that the captioned matters can be taken up and
https://hcservices.ecourts.gov.in/hcservices/
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heard out as they are aware of the 06.01.2022 proceedings
which was dictated aloud in open Court. In any event, for
ease of reference and recapitulation the same was also
read out aloud by the Court 1in the hearing today.
Therefore, with the consent of all the counsel on both
sides, captioned main writ petitions were taken up and
"heard out.

4. In the aforementioned proceedings, there 1is a
reference to eighteen writ petitions by eighteen
individuals but the same 1is actually nineteen writ
petitions (W.P(MD) Nos.555 to 573 of 2022). These
nineteen main writ petitions together with the W.M.Ps
thereat were 1listed before this Court on 11.01.2022 and
the proceedings made by this Court is as follows:

https://hcservices.ecourts.gov.in/hcservices/
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5. To be noted, the aforementioned proceedings dated
11.01.2022 has been duly uploaded 1in the Hight Court
website.

6. The aforementioned two proceedings shall be read
as an integral part and parcel of this common order. This
means that the factual matrix, issues that fall for
consideration as well as the trajectory the matter has
taken have been captured and set out supra. This sets the
stage for disposal of the matter.

7. Though there are several earlier proceedings, the
matter turns on one short point and that one short point
is lease rent fixed by Lease Rent Fixation Committee
i.e., has not been communicated to the persons 1in
occupation of demised portions concerned giving what 1is
described as working sheet (saws & [ grer ).

8. Before proceeding further, it 1is made clear that
the short forms/abbreviations, references used 1n the
earlier proceedings (scanned and  reproduced  supra
elsewhere 1in this order) continue to be used 1n the
instant proceedings also for the sake of convenience and

clarity.
9. On instructions, Mr.A.Baskaran, learned
Additional Government Pleader and Mr.T.Amjadkhan, learned
https://hcservices.deRMEQEIMMEBHicess Advocate (State counsel collectively)
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submitted that fixation of lease rent under Section 34-A
of TN HR&CE Act was escalated to the Commissioner of the
'"Tamil Nadu Hindu Religious & Charitable Endowments
Department' which shall hereinafter referred to as
'"TNHR&CE Dept' (for the sake of convenience and clarity)
and the Commissioner vide 'proceedings/recommendations
‘dated 10.01.2022 bearing reference p.sola.b6434/20186mb.15
(hereinafter 'said proceedings/recommendations of the
Commissioner' for the sake of convenience) has made a
recommendation to the Government 1i.e., Government of
Tamil Nadu and the same 1s under active consideration of
"the Government of Tamil Nadu' ('first respondent' to
state with specificity). A scanned reproduction of
proceedings dated 10.01.2022 i.e., the said
proceedings/recommendations of the Commissioner as placed
before this Court by learned State counsel is as follows:

https://hcservices.ecourts.gov.in/hcservices/

12/20



S5 % W.B[MD]No.1367 of 2022

https://hcservices.ecourts.gov.in/hcservices/

13/20



S5 "o W.B[MD]No.1367 of 2022

https://hcservices.ecourts.gov.in/hcservices/

14/20



W.B[MD|No.1367 of 2022

10. Dr.C.Guhaseelarupan, learned private counsel who
has entered appearance on behalf of the Executive Officer
of said Temple submitted that huge arrears of rent from
various occupants of various demised portions had
triggered the issuance of notices demanding arrears i.e.,
impugned notices qua nineteen out of captioned twenty
writ petitions. Learned private counsel has also now
filed a typed set of papers dated 10.01.2022 which inter-
alia contains details of lease rent fixed together with

determinants/parameters (semsd&_ ({ grei ) as well as details
https://hcservices.ecourts.gov.in/hcservices/
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of proceedings initiated (inter-alia under Section 78 of
TN HR&CE Act) against as many as 43 persons 1in
occupation of various demised portions.

11. Learned Senior Counsel placed reliance on Angala
Parameswari principle being case law vide Arulmigu Angala
Parameswari and Kasivishwanathaswami Temple Adimanaiveal
House Owners Association v. State of Tamil Nadu, rep. by
its Secretary to  Government, Hindu Religious  and
Charitable Endowment Department, Chennai and others,
reported 1in (2009) (6) crc 512 to say that it 1is
imperative that the working sheet 1s served whenever
Section 34-A of TN HR&CE Act 1is resorted to. In the case
on hand owing to the peculiar facts and circumstances, it
may not be necessary to dilate further on that as this 1is
a case where the Executive Officer of said Temple has to
necessarily await the decision of the Government 1in
response to said proceedings/recommendations of the
Commissioner of TNHR&CE Dept. This 1is owing to earlier
Government Orders the details of which have already been
captured in the proceedings made on 06.01.2022 in W.P(MD)
No.156 of 2022 (scanned and reproduced supra elsewhere 1in
this order). Therefore 1in the same spirit, other case
laws namely, Jamshed Hormusji Wadia v. Board of Trustees,
Port of Mumbai and Another reported in (2004) 3 ScCc 214,
M.Gurusamy Nadar v. Commissioner, Hindu Religious &
Charitable Endowment Department, Administration
Department, Chennai-34 & Ors., reported in 2018 (3) MWN
(Civil) 167 and an unreported order dated 16.07.2014 made
by learned Single Judge 1in W.P(MD) Nos.167 of 2013 &
15336 of 2012 need not be delved into at this stage. The
simple reason 1s the Executive Officer has put the cart
before the horse by 1issuing the impugned notices
computing the arrears on the basis of enhanced lease rent
before the Government has taken a decision on the
aforementioned said proceedings/recommendations of
Commissioner. On this simple point, the impugned notices
in the nineteen writ petitions will have to be dislodged
but the same can either be resuscitated, reissued or
suitably issued depending on decision to be taken by the
Government. To be noted, in a normal legal drill under
Section 34-A of TN HR&CE Act, the matter need not to be
escalated to the Commissioner of TNHR&CE Dept or the
Government at the first stage i.e., at the lease rent
fixation stage. Owing to the peculiar facts of the case
on hand, particularly, the earlier Government Orders 1in
this case, the Executive Officer of said Temple (fourth
respondent) has to await the decision of the Government.

_ . Iﬁgrefﬁre this aspect of the matter will not serve a
https://hcservices.ecourts.gov.in/icserices/
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precedent as 1t 1s unanimous from the unique facts and
circumstances of this case.

12. This takes us to the decision to be taken by the
first respondent-Government. Both learned State counsel,
on-instructions, submit 1in one voice that the Government
would take a decision qua said
proceedings/recommendations of the Commissioner of
TNHR&CE Dept within six weeks from today i.e., on oOr
before 04.03.2022.

13. In the 1light of the narrative discussion and
dispositive reasoning supra, the following order 1is
passed:

(a) Impugned notices dated 25.12.2021 1issued
by fourth respondent Executive Officer of said
Temple qua W.P(MD) Nos.555 to 573 of 2022 are set
aside solely on the ground that the fourth
respondent could have 1issued those notices only
after the Government takes a decision on the
proceedings/recommendations of the Commissioner of
TNHR&CE Dept being proceedings dated 10.01.2022
bearing reference p.s.ora. 46434 /201860 1"

(b) The sequitur to the previous 1limb of the
order 1is, 1t has made clear that the Iimpugned
notices are not set aside by expressing any opinion
on merits. It 1s set aside solely on the ground
that fourth respondent-the Executive Officer should
await the decision of the Government;

(c) A further sequitur 1is, the 1impugned
notices which are set aside can be 1issued afresh
either in the same form or 1in any other modified
form (depending upon the decision taken by the
Government) at a suitable juncture;

(d) Post Government taking a decision on or
before 04.03.2022 on the
proceedings/recommendations of Commissioner dated
10.01.2022, the Executive Officer shall communicate
to the individuals the fair rent fixed 1in
accordance with the obtaining position of law and
procedure governing Section 34-A;

(e) The above communication will necessarily
mean that the working sheet (sowsa&°® smai ) 1n the
manner now placed before this Court by way of typed
set of papers of fourth respondent should be
communicated to the individuals. Thereafter
depending on the trajectory the matter takes the

https://hcservices.ecoun&grgxﬁr%ﬁgslgr%%s/ notices can either be resuscitated or
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reissued 1in a suitable manner with or without
modifications;,

(f) All other collateral proceedings such as
the proceedings under Section 78 initiated against
various occupants of various demised portions will
continue in accordance with law on their own merits
and all the rights and contentions of both sides
are left open in this regard;

(g) Regarding Section 34-A of TN HR&CE Act
proceedings also i.e., fixation of lease rent, all
the rights and contentions of both sides including
rights and contentions raised 1in the 1instant
captioned writ petitions are left open as the
matter will stand resuscitated on Government taking
a decision on or before 04.03.2022;

(h) In the interregnum, solely as a matter of
interim measure, all the petitioners before this
Court i.e., 131 members (as captured in paragraph 4
of 06.01.2022 proceedings) shall pay fifty
percentage (50%) of the existing rent as enhanced
or the enhanced rent claimed whichever 1s lesser.
This 1limb of the order alone 1is by consent qua writ
petitioners. For 1illustration, 1f the obtaining
rent is Rs.100/- per month, they will pay Rs.150/-
per month or the enhanced rent now fixed 1if the
same 1s less than Rs.150/- per month;

(1) The earlier 1imb of this order (interim
arrangement qua enhanced rent) 1s made by this
Court 1in 1its capacity as parens patriae qua the
said Temple, the idol which is in the status of a
minor and this Court being quardian. Law 1s well
settled in this regard. Hon'ble Supreme Court 1in
A.A.Gopalakrishnan's case [A.A.Gopalakrishnan v.
Cochin Devaswom Board and Ors.,] reported in (2007)
7 SCC 482, 1is the lead case 1in this regard. This
Court reminds 1itself that it 1s a custodia legis
qua said properties/public temple;

(j) The above 1interim arrangement 1s made
inter-alia taking into account the fact that lease
rent was last fixed wayback in 2011, to be precise
on and from 01.11.2001 more than two decades ago.

(k) The aforementioned 1interim arrangement of
paying 50% enhancement or enhanced rent whichever
is lesser 1s clearly a adhoc arrangement. Post
decision by Government on the said recommendation
made by the Commissioner of TNHR&CE Dept and at the
time of communication of fair rent by the fourth
respondent to 131 occupants, this payment will be

https://hcservices.ecourts“?glézv‘??n%%slgr‘\%é/e's/adjUSted by girving credit qua rent dues.
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14. Captioned main writ petitions are disposed of 1in
the aforementioned manner with the aforementioned
directives. Consequently, all the captioned W.M.Ps are
disposed of as closed. There shall be no order as to
costs.'

3.Learned Counsel for writ ©petitioner submits that writ
petitioner 1is one of the 131 individuals referred to 1in the
aforementioned order.

4 .lLearned State Counsel and learned private Counsel for
Executive Officer of temple concerned submit that 1if that be the
case, the earlier proceedings qua the aforementioned order will hold
good for the case on hand also.

5.Therefore captioned main writ petition and captioned Writ
Miscellaneous Petition thereat are disposed of by holding that the
captioned matter will also stand governed by common order dated
24.01.2022 made in W.P.[MD]Nos.156, 555 to 573 of 2022. There shall
be no order as to costs.

Sd/ -
Assistant Registrar (AS)
// True Copy //

/ /2022
Sub Assistant Registrar (CS)

MR

NOTE: In view of the present lock down owing to
COVID-19 pandemic, a web copy of the order
may be utilized for official purposes, but,
ensuring that the copy of the order that 1is
presented 1is the correct copy, shall be the
responsibility of  the advocate/litigant
concerned.

To
1.The Secretary to Government,
State of Tamil Nadu,
Department of Tamil Development and Culture
and Hindu Religious Endowments Department,
St. George Fort,
Chennai - 600 009.

https://hcservices.ecourts.gov.in/hcservices/

19/20



W.B[MD|No.1367 of 2022

2.The Secretary to Government,
State of Tamil Nadu,
Revenue Department,
St. George Fort,
Chennai - 600 009.

3.The Commissioner,
Hindu Religious and Charitable
Endowments Department,
Nungambakkam High Road,
Chennai - 600 034.

+1 CC to M/s.AJMAL ASSOCIATES, Advocate ( SR-2561[F] dated
27/01/2022 )

+1 CC to M/s.C.GUHASEELARUPAN, Advocate ( SR-2653[F] dated
27/01/2022 )

+1 CC to M/s.SPL.GP ( SR-3111[F] dated 31/01/2022 )

ORDER MADE IN
W.P.[MD]No.1367 of 2022
27.01.2022

nsn (CO)
TR(16.03.2022) 20P 7C
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