W.P.No0.33043 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 21.12.2022

CORAM

THE HONOURABLE MR.JUSTICE M.SUNDAR

W.P.N0.33043 of 2022

Natco Pharma Limited

Represented by its Admin Manager Mr.B H Prasad

No.37, CIT Colony, 1* Main Road

Mylapore, Chennai — 600 004. ... Petitioner

-Vs.-

1.Assistant Commissioner (ST)
Mylapore Assessment Circle
No.46, Greenways Road Building
Pasumpon Muthuramalingam Salai, Taluk Office
Building, R.A.Puram, Chennai — 600 028.

2.Deputy Commissioner (ST),
GST Appeal-II, Annexe Building,
3" Floor, Greams Road,
Chennai — 600 006 ... Respondents

[R2 suo motu impleaded by Hon'ble MSJ vide order
dated 21.12.2022 made in W.P.No.33043 of 2022]

Prayer: Writ Petition is filed under Article 226 of the Constitution of
India, seeking for a Writ of Certiorarified Mandamus to call for the

records on the file of the Respondents and quash the impugned order

passed in Form GST RFD — 06 (Impugned Order) dated 06.04.2022 in
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W.P.No0.33043 of 2022

DIN-ZB3304222253181 under Section 54 of the Central Goods and
Service Tax Act (‘Act') read with Rule 92 of Central Goods and Service
Tax Rules ('Rule') and direct the Respondent to hear refund application
filed by the petitioner on merits after giving the petitioner an opportunity

of being heard.

For Petitioner : Ms.N.V.Lakshmi

For Respondents  : Mr.C.Harsha Raj
Additional Government Pleader (Taxes)

ORDER

This order will now dispose of the captioned writ petition and

captioned 'writ miscellaneous petition' ("WMP' for the sake of brevity).

2.This order has to be read in conjunction with and in
continuation of earlier proceedings made in the listing on 09.12.2022. A

scanned reproduction of the same is as follows:
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MSESUNDAR, L,
Mo BV Lakeshmi, leamed counsel on record Tor wreit petitionar is

bhefore this Court,

2. Subject marter of the caplioned writ petition pertains {o 'an arder
dated 06042022 bearing order No.ZB3304222253181"  [hereinulier
impugried order’ for the sake of convenience and clanty| vide which the
respondent has rejected a refund claim made by the writ petiticner on the
ground that supplies have been made to [00% EOL" [Export Orented

Unit'| and is theretore deemed report.

3. In and by the impugned order, the refund prayer was rejected, As
aprinst the refund order rejection, writ petitioner has a remedy of an appesl
under Section 107 of 'Tamil Nadu Goods and Services Tax Acl, 2017
(Tamil Nadu Act 19 of 2017Y [hereinefier "TN-GST Act' for the sake of

eonvenienee and ¢larity] but the preseribed time is three months and the
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condonable time limit is one month, which elapsed on 08.07.2022 and
00082022 respectively. In the interregnum, the writ petitioner has filed a
second reflund -3]'|']'||il:‘ﬂTil.'>|'l on 12072022 which talls within the condonable

period.

4. Two guestions fall for consideration, ane s whether the period of
the limitation can be extendediexpanded at all in the light of Glaxe Swith
case law [Assistant Commissioner (CT) LT, Kekinade and €hers Vs,
Glaxe Smith Kiine Consumer Health Cere Limited) reported in 2020
SOC OnLine SC 440 and also 2 line ol case lawsiorders of this Courl
following G.Rukmuni Ganesan's case |aw |Ganesan, Rep. by power
wgent GoRukemani Ganesan Us, The Cemmissioner, The Tamil Nodu
Hindw Relipious amd Chariteble  Endowments  Board  and (Hthers|

reparted in {2079 7 85CC 108,

3. The unique facet ©f the ease on hond ie the fucts and
cercumstances of the case 15 the second refund application which has been

erraneously liled during the condenable periad, the question as to whether

244
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this can be converted as an appeal under Scction |07 of TN-GS'T Act and

whether a 'condonation of delay’ ['COD'] prayer can be considered b the

Appellate Authority,

6. MrC. Harsha Raj, Jearned Revenue counsel HeCepls notice. on

behalt of the lone respondent and requests for a shorl accommodation to

get instructions and revert o this Court,

/. Registry to show the name af the learned Reverue counssl in the

nexl lting.

&: List in the Admission Board an Thursday i.e., on 15.12,2022.

\’j\‘ 4
MY
Fas

¢
09, 12,2022
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3.The aforesaid earlier proceedings is tell-tale and it also

captures the crux and gravamen of the issue before this Court.

4.As the earlier proceedings dated 09.12.2022 has to be read as
an integral part and parcel of this order, the short forms, abbreviations
and other short references used in the earlier order will continue to be

used in the instant order also for the sake of convenience and clarity.

5.Today Ms.N.V.Lakshmi, learned counsel on record for the
writ petitioner and Mr.C.Harsha Raj, Additional Government Pleader

(Taxes) [Revenue Counsel] for the sole respondent are before this Court.

6.Adverting to the earlier proceedings, learned revenue counsel
submits that as regards a statutory appeal under Section 107 of TN-GST
Act, the sole respondent is not the appellate authority and the appellate
authority is 'Deputy Commissioner (ST), GST Appeal-Il, Annexe

Building, 3" Floor, Greams Road, Chennai — 600 006'.
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7.This Court considering the bonafides on the part of the writ
petitioner and also taking into account the facts and circumstances of the
case including the obtaining factual position that the refund amount
claimed in barely Rs.9.42 lakhs, treats this case as a one off matter,
making it clear that it will not serve as precedent in all and every such

case is inclined to treat 12.07.2022 as the date of appeal.

8.For the aforesaid purpose, 'Deputy Commissioner (ST), GST
Appeal-I1, Annexe Building, 3™ Floor, Greams Road, Chennai — 600
006' is suo motu impleaded as second respondent and Mr.C.Harsha Raj,
Additional Government Pleader (Taxes) accepts notice on behalf of the
second respondent also. Registry to carry out necessary and
consequential amendments before issuing certified copy/uploading the

instant order.

9.1t is to be noted that the case of the writ petitioner qua
refund of a little over 9.42 lakhs is they have made deemed export as
supply has been made to a 100% EOU but the refund order dated
06.04.2022 made by the [first respondent now] proceeds on the basis that

it is a wrong ITC claim. This Court refrains itself from expressing any
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opinion or view on this aspect of the matter as it would now be in the
hands of the second respondent/Appellate Authority to decide the matter

on its own merits and in accordance with law.

10.In the light of the narrative thus far, the following order is
passed:
(a) The writ petitioner shall refile the second refund application
(already filed) as appeal (in appeal format) before second
respondent;
(b) The second respondent/Appellate Authority shall construe
the appeal to have been presented on 12.07.2022 which is the
date of second refund application and proceed with the appeal
on its own merits and in accordance with law;
(c) This order or the observations made in this order will
neither impede nor serve as an impetus qua the appeal for
either the Revenue or the writ petitioner/dealer. In other words,
the observations made in this order will not come in the way of
Appellate Authority making an order on merits and in
accordance with law;

(d) The Appellate Authority shall deal with the appeal as
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expeditiously as his official business would permit and in any
event dispose of the appeal within six weeks from today i.e., on

or before 01.02.2023.

11.Captioned Writ Petition disposed of with the aforesaid

directives and observations. There shall be no order as to costs.

21.12.2022
Index: yes/no (2/2)
pgp
To

1.Assistant Commissioner (ST)
Mylapore Assessment Circle
No.46, Greenways Road Building
Pasumpon Muthuramalingam Salai, Taluk Office
Building, R.A.Puram, Chennai — 600 028.

2.Deputy Commissioner (ST),
GST Appeal-II, Annexe Building,
3" Floor, Greams Road,
Chennai — 600 006'
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M.SUNDAR, J.,

pep

W.P.N0.33043 of 2022

Dated : 21.12.2022
2)

https://www.mhc.tn.gov.in/iudis
10/10



