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M.SUNDAR J

Captioned application has been filed in this Court on 18.08.2022 under 

Section 9 of 'The Arbitration and Conciliation Act, 1996 (Act No.26 of 1996)' 

[hereinafter 'A and C Act' for the sake of brevity, convenience and clarity]. 

Mr.S.Mahimai  Raj,  learned counsel  on  record  for  the  applicant  along  with 

Mr.Renton  is  before  this  Court.   Mr.V.Prakash,  learned  Senior  Advocate 

instructed by Mr.M.A.Sharun,  learned counsel  who has lodged a caveat  on 

behalf of all the five respondents is also before this Court.

2. In the case on hand, there shall be constitution of Arbitral Tribunal 

and  captioned  application  will  now go  before  the  Arbitral  Tribunal  as  an 

application  under  Section  17  of  A  and  C  Act  by  consent  of  both  sides. 

Therefore, this Court refrains itself from expressing any view or opinion in the 

captioned  matter.   It  will  suffice  to  say  that  the  captioned  application  is 

predicated on an arbitration clause [Clause 18] of a Deed of Partnership dated 

01.04.2020.  This 'Deed of Partnership dated 01.04.2020' to which the lone 

applicant and the five respondents are contracting parties shall be referred to 

as 'primary contract'  for the sake of convenience and clarity.  Clause 18 of 

1/14https://www.mhc.tn.gov.in/judis



OA.No.523 of 2022

primary contract reads as follows:

'Clause 18

"If any dispute arises between the Partners, it shall be settled by the  

negotiation and conciliation proceedings and on the failure of such  

proceedings,  it  shall  be  referred to  the  Arbitration in  accordance  

with the Arbitration and Conciliation Act, 1996.  Each of the parties  

to the disputes shall be entitled to nominate the Arbitrator and the  

Arbitrator so nominated shall appoint a presiding Arbitrator.  The  

venue o the Arbitration will be at Chennai only".

3. Aforementioned clause serves as arbitration agreement between the 

parties i.e., arbitration agreement within the meaning of Section 2 (1) (b) read 

with Section 7 of A and C Act.

4.  In  the  light  of  the  trajectory  which  the  matter  is  now taking  [as 

alluded to supra] it will suffice to say that both sides have filed a Joint Memo 

dated  29.08.2022  along  with  a  communication  dated  23.08.2022  from the 

respondents  to  the  applicant,  a  scanned reproduction  of  which [along with 

docket] is as follows:
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5. Learned counsel on both sides, on instructions reiterate the contents 

of aforesaid Joint Memo.  In addition to this, both sides agree that a copy of 

captioned application i.e., application with interlocutory prayer shall now be 

presented before Arbitral Tribunal and Hon'ble Tribunal shall deal with the 

same as an application under Section 17 of A and C Act on its own merits and 

in accordance with law.  This is the reason why this Court is not expressing 

any view or opinion on the merits of the matter (as already alluded to supra).

6.  Reverting  to  the  Joint  Memo,  Arbitral  Tribunal  is  a  creature  of 

contract  and  it  is  not  a  creature  of  Statute.   Therefore,  it  is  open  to  the 

contracting  parties  to  amend  the  agreed  procedure.   In  the  case  on  hand, 

adverting to Clause 18, i.e., arbitration Clause it is submitted by both sides 

that  though arbitration clause talks about the two Arbitrators  nominated by 

either  side  appointing  a  presiding  Arbitrator,  the  Presiding  Arbitrator  may 

please be appointed by this Court at its discretion.  As Arbitral Tribunal is a 

creature  of  contract,  this  common  submission  is  accepted  and  this  Court 

proceeds  to  appoint  a  Presiding  Arbitrator.   Hon'ble  Mr.Justice  N.Paul 

Vasantha  Kumar  (Retd.),  former  Chief  Justice,  High  Court  of  Jammu and 

Kashmir, residing at 24-A, 2nd Street, Kamaraj Avenue, Adyar, Chennai-600 

020,  Mobile:  94443  90958,  email:justicenpv@gmail.com, shall  now be the 
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Presiding Arbitrator.

7.  The  above  means  that  the  Arbitral  Tribunal  will  now  stand 

constituted by 

(i) Hon'ble Mr.Justice N.Paul Vasantha Kumar (Retd.),  

  former Hon'ble Chief Justice of High Court of Jammu and Kashmir,

  24-A, 2nd Street, Kamaraj Avenue, Adyar, Chennai-600 020, 

  Mobile: 94443 90958, 

 email:justicenpv@gmail.com        ... Presiding Arbitrator

(ii) Hon'ble Mr.Justice M.Sathyanarayanan (Retd), 

    former Hon'ble Judge of Madras High Court, 

     "Catholic Centre", 1st Floor, No.108, 

      Armenian Street, Chennai-600 001.  ... Arbitrator

(iii) Hon'ble Mr.Justice N.Kirubakaran(Retd.), 

     former Hon'ble Judge of Madras High Court, 

     No.36, 2nd Cross Street, Rayala Nagar, 

       Ramapuram, Chennai-600 089, 

       Mobile:9445025454 ... Arbitrator

8. A copy of captioned application i.e., O.A.No.523 of 2022 shall  be 

presented  before Hon'ble  Arbitral  Tribunal  by the  applicant  and as already 

delineated supra, Hon'ble Arbitral Tribunal is requested to take up the same 

and deal  with  the  same on its  own merits  and  in  accordance  with  law by 

treating it as an application under Section 17 of A and C Act.  

9. To be noted, the above is a consent order and that is the reason why 
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this  Court  has  appointed  presiding  Arbitrator  more  so  in  a  Section  9 

application.  To be noted, this is in the light of Joint Memo alluded to supra. 

It  is  also  made  clear  that  the  consent  is  restricted  to  (a)  appointment  of 

Presiding Arbitrator by this Court and (b) captioned application being heard 

out as an interim application under Section 17 by the Arbitral Tribunal.  In all 

other aspects,  all  questions  are left  open qua both parties to be decided by 

Hon'ble Arbitral Tribunal.

10.  Aforementioned Arbitral  Tribunal  is  requested to  hold sittings  in 

'Madras High Court  Arbitration and Conciliation Centre under the aegis  of 

this  Court'   (MHCAC)  by  applying  Madras  High  Court  Arbitration 

Proceedings  Rules  2017  and  fee  of  the  Hon'ble  Arbitrators  shall  be  in 

accordance  with  the  Madras  High  Court  Arbitration  Centre  (MHCAC) 

(Administrative  Cost  and  Arbitrator's  Fees)  Rules  2017.   Hon'ble  Arbitral 

Tribunal is requested to render an award by holding sittings at MHCAC.  It is 

also open to Hon'ble Arbitral Tribunal to resort to Section 30 of A and C Act 

subject to the trajectory the matter takes.  Though obvious it is made clear that 

it is open to the parties to add to the pleadings in the Section 17 application 

and  it  is  also  open  to  both  sides  to  take  out  any other  application/s  if  so 

advised and if so desired.
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M.SUNDAR, J

kmi

Captioned application disposed of in aforesaid manner.  There shall be 

no order as to costs.

29.08.2022

kmi

Note: (i) Upload forthwith

(ii) The Registry is directed to communicate this order forthwith to 

1. Hon'ble Mr.Justice N.Paul Vasantha Kumar (Retd.), 

   former Hon'ble Chief Justice of High Court of Jammu and Kashmir, 

   24-A, 2nd Street, Kamaraj Avenue, 

   Adyar, Chennai-600 020. Mobile: 94443 90958. 

2. Hon'ble Mr.Justice M.Sathyanarayanan (Retd.), 

    former Hon'ble Judge of Madras High Court,

   "Catholic Centre", 1st Floor, No.108, Armenian Street, 

Chennai-600 001.

3. Hon'ble Mr.Justice N.Kirubakaran (Retd.), 

former Hon'ble Judge of Madras High Court, 

    No.36, 2nd Cross Street, Rayala Nagar, 

    Ramapuram, Chennai-600 089. Mobile:9445025454.

4. The Director,

    Tamil Nadu Mediation and Conciliation Centre -cum-

        Ex-Officio Member,

    Madras High Court Arbitration Centre,

    Madras High Court, Chennai 600 104.
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