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W.A.No.57 of 2022

IN THE HIGH COURT OF JUDICATURE AT MADRAS

Dated: 16.12.2022

Coram:

THE HONOURABLE MR.JUSTICE S.VAIDYANATHAN

and

THE HONOURBLE MR.JUSTICE MOHAMMED SHAFFIQ

Writ Appeal No.57 of 2022

N.Ponmudi

K.Ramalingam (deceased)
M.Deivasigamani (deceased)
N.Subramanian (deceased)

. P.Ramanathan

. M.Krishnamoorthy

. P.Durairaj

K.Radhakrishnan (deceased)

. V.Velmurugan

. T.Ramalingam

. V.Govindareddy
. R.Abdul Hamid
9.

R.Mylappan

10. K.Kadirvelu

11. K.Seshapillai

12. S.Kaliamurthy
13. K.Ekambarm

14. V.Chakaravarthy

P.Narayanan (deceased)
K.Devnathan (deceased)

15. K.Shanmugam
16. S.Subramanian
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17. T.Rajasekaran
18. V.Sadagopan
19. P.Govindasamy
A.Abdul Malik (deceased)
A.Manivannan (deceased
20. T.A.Ramalingam
21. Smt.Ponnachi
22. Vinoth Kumar
23. Smt.Sankari
(Appellants 21 to 23 are the legal representatives
of the deceased M.Deivasigamani)
24. Janarthanan
25. Santhanalakshmi
26. Ramathilagam
(Appellants 24 to 26 are the legal representatives
of the deceased K.Radhakrishnan)
27. Smt.Nachiammal
28. Kolanchiappan
29. Senthil Kumar
30. Balamurugan
31. Sathiya
(Appellants 27 to 31 are the legal representatives
of the deceased A.Manivannan)
32. Thamizharasi
33. Thamizh Selvi
34. Parameshwari
35. Natarajan
(Appellants 32 to 35 are the legal representatives
of the deceased K.Ramalingam)
36. Banumathi
37. Sumithra
38. Suganya
(Appellants 36 to 38 are the legal representatives
of the deceased N.Subramanian)
39. Poongavanam

Page No.2/14

https://lwww.mhc.tn.gov.in/judis



W.A.No.57 of 2022

40. Gnanavel

41. Sankar

42. Lalitha

43. Lakshmi
(Appellants 39 to 43 are the legal representatives
of the deceased P.Narayanan)

44. Lakshmibai

45. Krishnaraj

46. Rajesh

(Appellants 44 to 46 are the legal representatives

of the deceased K.Devanathan)

47. Shakila

48 Sherin

49. Jackira

50. Shathick Bhasha

51. Abdulkalam
(Appellants 47 to 51 are the legal representatives
of the deceased A.Abdul Malik)

(Cause title accepted, vide Court order
dated 03.01.2022 made in C.M.P.N0.21478 of 2021
in W.A.S.R.No.37027 of 2021)
.. Appellants

Vs.

1. Villupuram District Central Co-operative
Bank Ltd.,
Rep. by its Special Officer/Administrator,
No.2, Hospital Road,
Villupuram.

2. The Joint Commissioner of Labour,
DMS Compound, Chennai-6.
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3. The Assistant Commissioner of Labour,
Office of DCL.II, DMS Compound,
Chennia-6. .. Respondents

Writ Appeal No.57 of 2022 filed under Clause 15 of the Letters
Patent against the order dated 25.11.2019 passed by the learned Single
Judge, in W.P.No.11971 of 2013 on the file of this Court.

Writ Petition No.11971 of 2013 filed under Article 226 of the
Constitution of India, praying for issuance of a Writ of Certiorari to call for
the records on the file of the respondents 1 and 2 relating to the order of the
first respondent, dated 27.12.2012 in P.G.Appeal No.6 of 2012 confirming
the order of the second respondent, dated 14.06.2012 in P.G.Case
No.3/2012, 6/2012 to 32/2012 and quash the same.

For appellant : Mr.K.Premkumar
For respondents: Mr.M.R.Gokulakrishnan, Addl.G.P. for R-2

Mr.C.Selvaraj, Addl.G.P. for RR-2 and 3

JUDGMENT

(Judgment of the Court was delivered by S.Vaidyanathan, J)

The appellants were employed in South Arcot District Central Co-

operative Bank, which was bifurcated into Villupuram District Central Co-
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operative Bank and Cuddalore District Central Co-operative Bank with
effect from 01.04.1996. After bifurcation, the appellants were working in
Villupuram District Central Co-operative Bank Limited. The appellants had
rendered sufficient years of service to get gratuity in terms of the Payment
of Gratuity Act. Since the gratuity has not been paid, they moved an
application before the Controlling Authority under the Payment of Gratuity
Act and the claim was granted on 14.06.2012. Aggrieved by the order of
the Controlling Authority, the Management has preferred an appeal after
depositing the amount as ordered by the Controlling Authority and the
appellate authority, vide order dated 27.12.2002, confirmed the order of the

Controlling Authority.

2. According to the appellants, they were allowed to continue and
retire on attaining the age of superannuation at 58 years, and the Bank ought
to have paid gratuity, which was not done, which made them to prefer a
claim before the Controlling Authority wherein they were successful and the
appellate authority has also confirmed the order of the Controlling

Authority, as stated supra.
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3. The Management has contended that it is a Bank and has got a
separate scheme for payment of gratuity in terms of its bye-laws. It is further
contended that Clause 28 of the said Scheme provides for gratuity and there
1S a group gratuity cash amalgamations scheme of Life Insurance
Corporation being maintained for payment of gratuity for the employees of
the District Central Co-operative Bank and fund has also been created,
which will not be utilised for any other purpose including business purposes
and that the Controlling Authority has no locus-standi to entertain any

application under the Payment of Gratuity Act.

4. The Management went on to contend that in terms of Section
79 of the Tamil Nadu Co-operative Societies Act, a registered society not
being an establishment to which the Payment of Gratuity Act applies, may
provide in its bye-laws for payment of gratuity to the employees at such
rates and on such conditions as may be specified in the bye-laws and such
Society may establish a gratuity fund or make arrangement for the purpose.

When the Management has created a separate Scheme for the purpose of
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payment of gratuity, the Controlling Authority has no locus-standi to

entertain an application.

5. The learned Single Judge, on hearing both sides, proceeded to
hold that the Tamil Nadu Co-operative Societies Act alone will govern the
matter, as the Tamil Nadu Co-operative Societies Act is a special enactment
and the Payment of Gratuity Act is a general law. Once the Management
has decided to have a separate Scheme, approved by the Registrar of Co-
operative Societies, the grievance will have to be addressed only under the
provisions of the Tamil Nadu Co-operative Societies Act and the Payment
of Gratuity Act would not be applicable to the employees of a Co-operative

Society.

6. The learned Single Judge has further held that in terms of
Sections 153 and 154 of the Tamil Nadu Co-operative Societies Act, the
aggrieved persons will have to work out their remedy only before

appropriate forum and not under the Payment of Gratuity Act.
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7. Heard both sides and perused the materials available on record.

8. It is not in dispute that if an employee has attained the age of
superannuation on completion of sufficient years of service, he was an

employee under the Tamil Nadu Co-operative Societies Act.

9. For the sake of convenience, Section 4(5) of the Payment of

Gratuity Act needs to be referred to, which is extracted as follows:

"Section 4: Payment of gratuity:

(5) Nothing in this section shall affect the right
of an employee to receive better terms of gratuity under any
award or agreement or contract with the employer.

n

10. Section 4(5) clearly stipulates that in case the Management
gives the better benefit than what has been provided under the Tamil Nadu
Co-operative Societies Act, the employees are entitled to get the benefits. It
does not mean that the employees who are working in Co-operative Society,
cannot get the benefits of the provisions of the Payment of Gratuity Act. In

case the Scheme gives lesser benefit than what has been provided under the
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Act, the employees cannot be prevented from approaching the authority
under the provisions of the Payment of Gratuity Act. When there are two
forums available to an employee, he is entitled to choose the forum which is
beneficial to him. The Apex Court in the decision reported in 1991 (1) LLJ
111 (SC) = 1990 (2) LLN 3 = MANU/SC/0652/1990 (Nirchiliya Vs. The
Management of Safire Theatre) has held that the employee can choose the
forum. Though it has been rendered in the context of denial of employment,

the same principle will apply here also.

11. In this case, the provisions of the Tamil Nadu Co-operative
Societies Act, so also the Payment of Gratuity Act, 1972, are applicable to a
Co-operative Society. There is no evidence before the authority concerned
to show that the Management is giving for better benefits than what has
been provided for under the Payment of Gratuity Act to drive the employees
to get the relief invoking Section 153 or Section 154 of the Tami Nadu Co-

operative Societies Act.

12. It may be true that the Payment of Gratuity Act is a general
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Act and the Tamil Nadu Co-operative Societies Act is a special enactment.
It does not mean that the employees are precluded from approaching the
authority claiming gratuity when the Payment of Gratuity Act gives a better

benefit than the one provided under the Scheme.

13. Hence, we are of the view that the impugned order passed by
the learned Single Judge needs to be interfered with. The order of the
Controlling Authority, as confirmed by the appellate authority, is restored
and the amount if any lying in deposit with the Controlling Authority, shall
be credited to the account of the writ petitioners by the authority within four
weeks from the date of receipt of a copy of this order. In case the amount
has been withdrawn by the Co-operative Bank, it shall be remitted to the
employees within a period of eight weeks together with interest @ 10% per
annum on the gratuity amount in terms of Section 7(3-A) of the Payment of
Gratuity Act, 1972, read with the Notification therein, and also Section 8 of
the said Act, with its Notification, which are extracted below:

"Section 7: Determination of the amount of
gratuity:
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(3A) If the amount of gratuity payable
under sub-section (3) is not paid by the employer
within the period specified in sub-section (3), the
employer shall pay, from the date on which the
gratuity becomes payable to the date on which it is
paid, simple interest at such rate, not exceeding
the rate notified by the Central Government from
time to time for repayment of long-term deposits,
as that Government may, by notification specify:

Provided that no such interest shall be
payable if the delay in the payment is due to the
fault of the employee and the employer has
obtained permission in writing from the
controlling authority for the delayed payment on
this ground.

Notification under Section 7(3-A):-

S.0.874 (E): In exercise of the powers conferred
by sub-Section (3A) of Section 7 of the Payment
of Gratuity Act, 1972 (39 of 1972), the Central
Government hereby specifies ten per cent per
annum as the rate of simple interest payable for the
time being by the employer to his employee in
cases where the gratuity is not paid within the
specified period.

2. This notification shall come into force
on the date of its publication in the Official
Gazette (vide the Gazette of India, Extraordinary,
Pt.II, Section 3(ii) dated the 1% October 1987, at

p.2).

Section 8: Recovery of Gratuity: If the
amount of gratuity payable under this Act is not
paid by the employer, within the prescribed time,
to the person entitled thereto, the controlling
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authority, shall, on an application made to it in this
behalf by the aggrieved person, issue a certificate
for that amount to the Collector, who shall recover
the same, together with compound interest thereon
at such rate as the Central Government may, by
notification, specify from the date of expiry of the
prescribed time, as arrears of land revenue and pay
the same to the person entitled thereto:

Provided that the Controlling Authority
shall, before issuing a certificate under this
section, give the employer a reasonable
opportunity of showing cause against the issue of
such certificate:

Provided further that the amount of
interest payable under this section shall, in no
case, exceed the amount of gratuity payable under
this Act.

Notification under Section 8:-

S.0.1032(E). - In exercise of the powers conferred
by Section 8 of the Payment of Gratuity Act, 1972
(39 of 1972), the Central Government hereby
specifies 15 per cent per annum as the rate of
compound interest, recoverable by the Collector
for the time being, along with the amount of
gratuity and payable to the person entitled thereto.

This notification shall come into force
on the date of its publication in the Official
Gazette."

14. If the amount is not paid within the time stipulated, interest @
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15% per annum shall be recovered and paid in terms of Section 8 of the Act

of 1972 read with the Notification as mentioned hereinabove.

15. The Writ Appeal is allowed to the extent indicated above.

There shall be no order as to costs.

(S.V.N.,J) (M.S.Q.)))
16.12.2022
Index: Yes/no
Speaking Order: Yes/no
Neutral Citation: Yes/no

CS

To
1. Villupuram District Central Co-operative Bank Ltd.,
Rep. by its Special Officer/Administrator,
No.2, Hospital Road, Villupuram.
2. The Joint Commissioner of Labour,
DMS Compound, Chennai-6.
3. The Assistant Commissioner of Labour,
Office of DCL.II, DMS Compound,
Chennia-6.
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S.VAIDYANATHAN, J
and

MOHAMMED SHAFFIQ, J

CS

W.A.No.57 of 2022

16.12.2022



