Arb.O.P (Com.Div).No.54 of 2022
IN THE HIGH COURT OF JUDICATURE AT MADRAS
Dated : 28.02.2022
Coram
THE HONOURABLE MR. JUSTICE M.SUNDAR

Arb.O.P (Com.Div).No.54 of 2022

Heligo Charters Private Limited
A Company incorporated under the Companies Act, 1956
Through its authorised representative Mr.Udhay Deshmukh
Having its registered address at:
Hanger No.3A, Juhu Airport, S.V.Road, Vile Parle (West)
Mumbai 400 056.
... Petitioner

VS.

Hindustan Oil Exploration Company Limited
A Company incorporated under the Companies Act, 1956
Having its registered office at:
HOEC House, Tandalja Road, Vadodra 390021
And its Corporate office at:
Lakshmi Chambers, 192, St.Mary's Road, Alwarpet,
Chennai — 600 018.
... Respondent

Prayer:

Arbitration Original Petition filed under Section 11(6)(b) of
Arbitration and Conciliation Act, 1996 to appoint an arbitrator to
adjudicate the dispute between the Petitioner and the Respondent in terms
LA
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of Clause 31.1 of the Contract bearing No.B80C20A0020 dated November

15,2019.
For Petitioner . Mr.Bhavesh Parmer
for Mr.Rahul Gaikwad
For Respondent :  No Appearance
ORDER

Read this in conjunction with and in continuation of earlier
proceedings made in the previous listing on 11.02.2022 which reads as

follows:

'‘Captioned 'arbitration original petition' [hereinafter
'said OP' for the sake of convenience] has been presented in this
Court on 20.01.2022 under Section 11(6)(b) of 'The Arbitration
and Conciliation Act, 1996 (Act 26 of 1996)', which shall
hereinafter be referred to as 'A and C Act' for the sake of brevity.

2. In the virtual Court today, Mr.Bhavesh Parmer, learned
counsel representing Mr.Rahul Gaikwad, learned counsel on
record for the petitioner is before me. Learned counsel submits
that the arbitration agreement between petitioner and
respondent Company i.e., arbitration agreement within the
meaning of Section 2(1)(b) read with Section 7 of A and C Act is

in the form of a clause in a 'contract dated 15.11.2019 is
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captioned CONTRACT FOR PROVISION OF HELICOPTER
SERVICES' [hereinafter 'said contract' for the sake of
convenience and clarity]. Learned counsel draws the attention
of this Court to Clause 31 and more particularly 31.1 of said
contract and submits that the same serves as an arbitration
agreement between petitioner and respondent company.

3. Learned counsel submits that said contract ran into
rough weather and turbulence resulting in a trigger notice dated
21.08.2021 from petitioner-Company. This evoked a reply dated
20.09.2021 from respondent is learned counsel's say.

4. Learned counsel submits that this is a case where the
parties have agreed for procedure for appointment of
arbitrators and it is a case where the appointment procedure
has hit a deadlock. In this regard, learned counsel submits that
petitioner and respondent have nominated respective arbitrators
and the two nominated arbitrators have not been able to agree
on the third arbitrator. It is pointed out that the arbitration
agreement between the parties provides for arbitration by a
three member 'Arbitral Tribunal' ['AT']. An electronic mail
dated 13.12.2021 (Page No.79 of typed set of papers) is being
referred to say that there is a deadlock.

5. Learned counsel also points out that the venue is
Chennai and therefore, this is the Jurisdictional Court.

6. Arbitration clause, more particularly, Clause 31.1 of

said contract refers to Indian Arbitration and Conciliation Act,

n/judis
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1996. This Court is informed that this is the typographical error
and request is made to read the same as A and C Act.

7. Issue notice to respondent returnable in a fortnight i.e.,
returnable by 25.02.2022. Private notice permitted. Private
notice through electronic modes of services (subject of course to

proof being demonstrated) also permitted.
8. List on 25.02.2022."

2.The short forms, abbreviations used in the previous proceedings
shall continue to be used in this order also. To be noted, the previous

proceedings shall be read as an integral part and parcel of this order.

3.Mr.Bhavesh Parmer, learned counsel for petitioner who is before
this virtual Court submits that pursuant to aforementioned -earlier
proceedings, private notice has been sent to the lone respondent and lone
respondent has been duly served. To be noted, an Affidavit of Service
(AOS) has been filed/placed before this Court as part of the case file and a

scanned reproduction of the same is as follows:
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N THE HIGH COURT OF JU DICATURE AT MADRAS
{Orclinary Original Civil Jursdictiony

Asrh O.P, {Comm. Div) No. 54 of 2022

[ the mateer of Arhdrrarion & Concilisbicn Act, 19006,

LR
In the mamer of {onirac for Proviseon of  Helscopter
Services being Conact Mo BEOC2A MM dared
wovember 15, 2019 executed  herween Hindustan (il
Eaplormton Compant Limited and Helign Charens Private
Limnted.

Heligo Charters Private Limired

A company meofporated under the Companies Act, TR56

Through e authonsed representative Mr. Uday [Feshmukh

Having, its regispered address at:

Hamgper Moo 34, Jubu Airport, 5.V Raac, Vike Parle [West),

Blumnba HIHHISG oo Petitionce

WVierzus

Hindustan Ol Exploration Company Limited

A Comipany incorporated under the Companies M, 19560

Having its regastered office at

HEMEE Hiowee, Tandalya Read, W asdodiama 302

Vil ars l!':n.rln'.r_.llr o fFice an

[ akshmi Chambers, 192, $t. Many's Road, Alvapet,

[ hennan G(IHNTTE -.. Respondent

AFFIDAVIT OF SERVICE

I. B.Pushkar, s /oo G, Ravishakar, agred ahonat 29 vears having offiee at 11,6, Hnd Floor, Railway
Cobony, 3% Srreet, Melson Manickam Tooad, Amimjikarai, Chennay GOOO2W, do Taerehy 2olemnly

affirm and s1are as folbows:

1. 1 am one of the counsel on record For the Petinoner. 1 suhmit that the subiject malter was
lismed foor hearing before this flonble Coun on February 11, 2022, hiz Honhle Court was
pleazed o prcler private nonse returnable By the nest dawe of heanng ic., February 25, 202E,
Pursuant o the sad oeder, 1 jssueel @ notice o the Respondent s Speed  Post
veknowledgment Due ("SPAD 10 the Respondent, A copy of the said monce 1= annexed

herewith as Annexune . i)

https://www.mhc.tn.g§)</¥n6/judis



Arb.O.P (Com.Div).No.54 of 2022

2" Fsubmit that in respect of the service o the registered office of the Respondent, the office

of the counsel for the Petinoner has not received any Acknowledpement Due card from the
Poasy (“ﬁn.'u. nll dare. .l.l"lt.'i‘L‘l—lH'l', [ have ascertained the stamus of dt,'li\'-z'r} of nouce from rthe
official website of the Indian Post and the status depicts that the notice has been delivered
to the address of Respondent on February 18, 2022 A printour from the official website of
the Indian Post depictng the stas of delivery of notice is annexed herewith as Annesure

I3

3. I submit that in respect of the service 1o the corporate office of the Respondent, the notice
was delivered on February 12, 2022, The ongnal of the acknowledpment due card 15

annexed along wirh this affidavir.

4. T submit that the counsel for the peunoner also issued a private nouce mia email on
February 28, 2022, A printout of the email issued to the Respondent is annexed herewith as

Annexure C.

In view of the :ihnw.', | pray that this Hon'ble Court mav be pl-u;l.r-L‘d to treat the same as
"

sufficient service and thus render justce. 3 4 A

A ANLCRE )
L S "‘a .

e

BEFORE ML

Solemnly affirmed at Chennat on this i‘ <
the 217 day of February 2022, and : Adv Priya v
' : vAR|Ih3er| 2019

No.5, S m*ﬂr’?*".
B Wbt e, Mardow i Oupnat'= -
‘b ADNVOCATE = MADRAS

Signed his name in my presence.
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L. Hindustan Oil Exploration Company Limited
HOEC House, Tandalin Road, Vadodars 3500 021

ST I ip sy "
2, Hindustan 0il Exploration Company Limited, :F I‘fu“ﬁ_]"l?_:'?;?: .
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Abwarpet, Chennan 600 (13,

Sub: Arb OLF (Comm. Div.) Mo, 542022 — Helige Charters Prvate
Lamuted v. Hinchestan Of | sploration Company Limired - Reg,

We wnte on behalf of the Peritone, Helign Charters Privare Limited in the
suhject atbitration peritinn. in February 11, 2022 (today), the subject capticmed
petition was listed for beanng before Honble Mr. Jusoce M. Sundar, Honlile
Madeas High Cowr. Please note that the Hon'hle Court was pleased o order
povare fotice to you retummable by the nest date of heanng ie, on February 25,
22, The copy of the petiion and ihe vpeset of papers filed along with the

penion is annexed heeewith,

kindly make it convenient for vourselves 1o be present mn persan or thivwgh your
counsel before the Hon'ble Madras High Court, Chennai on February 25, 2022,
ar 1:30 AM, fGiling which the mamer would be heard and decided in FaE

absence,

COUNSEL FOR PETITIONER
Encl: 1. A copy of the Petnon

2. Typesce of Papers

6 .
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iz 550 PW Crrad - AREITRATION 0P (Con D WO, 54 OF 20EF Heligo Craners Prsaie Limied Yo Hirdusian O Exploration O t

My Gmail Pushkar Ravishankar <pushkar)25ggmail.com>

ARBITRATION O.P. (Com. Div) NO. 54 OF 2022 Heligo Charters Private Limited
Versus Hindustan Qil Exploration Company Limited .

1 massage

Rahul Gaikwad <rahul gakwadiEgravitasiegal co.in= Fri, Feb 18, 2022 at 3:35 PM
To: comacigihoes com, elangodihoec com. Prabhakar Sastry <psasinegl hoed com=
Ce: Pushkar Ravishankar <pushkar(2 Si@gmail.com®, Mikita Abhyankar <nikita abhyankar@ gravitasiegal con>

Tix,

Hindustan (8l Exploration Company Limited

Rel:
INTHE HIGH COURT OF JUDMTCATURE AT MADRAS

OHIMNARY ORIGINAL CIVIL JURISIHCTION
ARBITRATION OLP, (Com. Div) NO. 54 OF 2022

Heligo Charters Private Limited - Petitioner
Versus

Himdustan (6l Exploration Company Limited v = Respomlent
Dhzar Sir.

Wao write on behalf of the Petitioner, Helign Charters Private Limited in the subject arbitration petition. On
February 11, 2022 (today), the subject captioncd pelition was listed for hearing belore Hon'ble Mr Justice Bd.
Surdar, Hon'ble Madras High Court. Please note that the Hon'ble Court wasi plessed to erder privale notice to yau
returmable by the next date of hearing i.e, on Febreary 25, 2022, The cogy of the petition and the typeset of
papers Hled abang with the petiion is annesed herswith,

Kindly make it comvenient for yourselves to be present In person o through your counsel before the Hon'ble
HMadras High Court, Chennai gn February 25, M022, at 20230 AM, failing which the matter would be heard and
decided in your abtence.
(L]

Hegards,
Hahml Caailk vl

Forirscr
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4.The above AOS makes it clear that the sole respondent has been

duly served on 18.02.2022 but there is no representation for the sole
respondent today. This Court is informed by the Registry that no counsel
has entered appearance on behalf of the lone respondent. This means that
the lone respondent has not chosen to come before this Court to enter
upon any disputation or disagreement about the existence of an arbitration

agreement between the parties 1.e., between petitioner and respondent.

5.The scope of a legal drill under Section 11 of A and C Act is
laregly controlled by sub section (6-A). This principle was laid down by
the Hon'ble Supreme Court in Mayavati Trading case law i.e., Mayavati
Trading Pvt. Ltd vs Pradyuat Deb Burman reported in 2019 (8) SCC 714.
The relevant paragraph in Mayavati Trading case law is paragraph No.10
and the same reads as follows:

10. This being the position, it is clear that the law
prior to the 2015 Amendment that has been laid down by
this Court, which would have included going into whether
accord and satisfaction has taken place, has now been
legislatively overruled. This being the position, it is difficult

to agree with the reasoning contained in the aforesaid

https://www.mhc.tn.g%é.{r}/jgdis
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judgement, as Section 11(6-A) is confined to the
examination of the existence of an arbitration agreement
and is to be understood in the narrow sense as has been

laid down in the judgement in Duro Felguera'

6.As the respondent has not chosen to come before this Court and
raise any disputation or disagreement regarding the existence of
arbitration agreement between the parties, this Court deems it appropriate

to accede to the prayer for constitution of an Arbitral Tribunal.

7.Though the arbitration agreement between the parties
contemplates arbitration by a three member Arbitral Tribunal, learned
counsel submits that this Court can abridge the size of the Arbitral
Tribunal and appoint a sole arbitrator. This position i.e., the position that
size of the Arbitral Tribunal can be abridged/reduced by a Section 11

Court is now beyond any pale of discrepancy.

8.The earlier proceedings made in the previous listing on

11.02.2022 shall be read as an integral part and parcel of this order.

14/16
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9.0wing to the narrative thus far, this Court appoints Hon'ble
Mr.Justice G.Rajasuria, Former Judge, High Court of Madras residing at
No.31, III Cross Street, Brindavanam, Puducherry — 605 013 [Mobile :
9445000864] as sole arbitrator to enter upon reference, adjudicate the
arbitrable disputes that have arisen between the petitioner and the
respondent. Hon'ble Sole Arbitrator is requested to conduct the arbitration
in Madras High Court Arbitration Centre under the aegis of this Court
(MHCAC) in accordance with the Madras High Court Arbitration
Proceedings Rules, 2017 and Hon'ble Arbitrator's fee shall be as per
Madras High Court Arbitration Centre (MHCAC) (Administrative Cost

and Arbitrator's Fees), Rules 2017.

10.Captioned Arb.O.P is disposed of in the aforesaid manner. There
shall be no order as to costs.

28.02.2022

pep

15/16
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M.SUNDAR, J.,
pep

Note: Registry is directed to communicate a
copy of this order forthwith to

1.Mr.G.Rajasuria,
Former Judge,
High Court of Madras,
No.31, III Cross Street,
Brindavanam,
Puducherry — 605 013
[Mobile : 9445000864 ]

Arb.O.P (Com.Div).No.54 of 2022

2.The Director
Tamil Nadu Mediation and conciliation Centre
-cum-
Ex Officio Member,
Madras High Court Arbitration Centre
Madras High Court, Chennai — 600 104.

Dated : 28.02.2022

16/16
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