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THE HONOURABLE MRS. JUSTICE S. KANNAMMAL
A.S.No.47 of 2013
V.Ayyappan ... Appellant/ Defendant

Vs.
G.R.Thiagasundara Mudaliar ... Respondent/ Plaintiff

Prayer : Appeal Suit filed under Section 96 and Order 41 Rule
1 of the Code of Civil Procedure against the judgment and
decree dated 21.09.2012, passed in 0.S.No.19 of 2009 on the
file of the District & Sessions Court, Thiruvarur.

For Appellant : Mr.J.Kannan

For Respondent : Mr.C.Uma Shankar

JUDGMENT

The appeal has been filed against the Jjudgment and
decree, dated 21.09.2012, passed in 0.S.No.19 of 2009 on the
file of the District Court, Thiruvarur.

2.The defendant, who suffered a decree for specific
performance before the trial Court, is the appellant herein.

3.For the sake of convenience, the appellant shall
hereinafter be referred to as “defendant” and the respondent
shall be referred to as “plaintiff”.

4.The case of the plaintiff is as follows
> The defendant, who is a lessee in the suit property which
belongs to Sri Thiyagarajaswamy Devasthana Annadhana
Kattalai, administered by Sri Thivyagarajaswamy Temple,
Thiruvarur (“the Temple” for brevity), entered into an
agreement with the plaintiff on 04.02.2004 to transfer
the right of lease in favour of the plaintiff, for a sale
consideration of Rs.13,50,000/-.
_ » The suit property is a landed property, comprising of
hups:/incservices.ecourts.qOGIVACSEVICS) o+ s and vacant land, on which, there is a saw-
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mill, three shops rented out to third parties, an office
and the defendant's residential house.

On the date of agreement, i.e. on 04.02.2004, the
plaintiff paid an advance of Rs.2,00,000/- to the
defendant by way of cheque.

It was agreed that the plaintiff shall pay another sum of
Rs.1,50,000/- before February, 2004 and the balance sale
consideration before July, 2004.

It was also agreed that the defendant has to discharge
the loan which he has availed from Thiruvarur Vijayapuram
Lakshmi Narayana Co-operative Bank and after discharge,
to deposit the title deeds and other details relating to
discharge, with the plaintiff. It was also agreed that
the defendant has to discharge all his other liabilities
with the advance amount of Rs.3,50,000/-, which the
defendant receives from the plaintiff.

The defendant agreed to hand over all the original
documents of the suit property at the time of
registration, including vacant possession of shops, his
house, office, saw-mill, etc.

Pursuant to the execution of the agreement, the defendant
received various amounts in the following manner

S.No. Date Amount Mode
1. 04.02.2004 Rs.2,00,000/- Cheque
2. 22.04.2004 |Rs.1,50,000/- Cheque
3. 09.06.2004 Rs.75,000/- Cheque
4. 06.11.2004 Rs.1,00,000/- Cheque
5. 22.02.2005 Rs.25,000/- Cheque
6. 26.05.2005 Rs.1,00,000/- Cheque
7. 27.01.2007 Rs.15,000/- Cash

The receipts of these amounts were duly endorsed by the
defendant.

Since time was not essence of the contract, the plaintiff
was hopefully waiting for the defendant to discharge the
loan with the advance amount paid by the plaintiff.

The plaintiff was always ready and willing to pay the
balance sale consideration and get the sale deed executed
in his favour, however, the defendant was reluctant in
completing the transaction of sale and was avoiding the
plaintiff.

Therefore, the plaintiff caused a 1legal notice dated
17.02.2009, calling upon the defendant to receive the
balance sale consideration and to execute the sale deed
in his favour.

The defendant sent a reply notice dated 18.05.2009,
stating that the agreement, dated 04.02.2004, stood
cancelled.

The plaintiff issued a rejoinder on 28.05.2009, denying
the cancellation, for which, there was no reply from the
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Hence, the suit for specific performance, with an
alternative relief to refund the advance amount of
Rs.6,65,000/-.

5.The defendant filed his written statement, admitting

the agreement dated 04.02.2004 and receipt of various amounts
from the plaintiff as stated above, but taking his defence as
follows

>

The plaintiff has belatedly paid the second installment
of Rs.1,50,000/-, i.e., only in the month of April, 2004,
which was, 1in fact, agreed to be paid before February,
2004.

The entire sale consideration was to be paid by the
plaintiff before July, 2004, but the plaintiff defaulted
to perform his part of the contract, rather committed
breach.

Finally, after receipt of last payment, when the
defendant enquired the plaintiff, the plaintiff said that
he is not willing to get the transfer of leasehold and
said that the agreement stood cancelled and asked the
defendant to return all the amounts paid by him. The
defendant agreed. Therefore, the agreement, dated
04.02.2004, was mutually cancelled orally with consent of
both parties.

The defendant was always ready and willing to perform his
part of the contract, and therefore, received the part
payments from plaintiff with fond hope that the plaintiff
will complete the transaction.

However, due to the cancellation of the agreement, the
defendant was put to heavy loss, since he was unable to
meet his emergent financial needs.

The suit is barred by limitation, as the time stipulated
in the contract has expired.

6.0n the above pleadings, the trial Court framed the

following issues:

i. Whether the plaintiff failed to execute the
agreement in time °?

ii.Whether the plaintiff violates the conditions
of agreement?

iii.Whether the plaintiff is entitled to the
relief of specific performance as prayed for in
the plaint ?

iv.To what relief the plaintiff is entitled ?

7.The following additional issue was also framed by the

trial Court

i. Whether the sale agreement dated 04.02.2004 was
cancelled mutually as stated by the defendant
in his written statement ?

8.0n the side of the plaintiff, P.W.1 and P.W.2 were
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examined himself as D.W.1. No document was marked on the side
of the defendant.

9.The trial Court, on considering the oral and
documentary evidence on record, came to a conclusion that the
suit is not barred by limitation; that the plaintiff has not
committed any breach of the contract; that there is no mutual
cancellation of the agreement dated 04.02.2004; the plaintiff
was ready and willing to perform his part of the contract from
the Dbeginning and therefore, by a judgment and decree dated
21.09.2012, decreed the suit directing the defendant to
execute and register the sale deed in respect of the suit
property in favour of the plaintiff on receipt of balance sale
consideration in pursuance of the agreement of sale, dated
04.02.2004, within two months from the date of decree.

10.Challenging the judgment and decree, dated 21.09.2012,
passed by the trial Court, the defendant has filed the present
appeal before this Court.

11.Mr.J.Kannan, learned counsel for the
appellant/defendant, made the following submissions before
this Court

> The suit property belongs to the Temple and therefore,
any alienation or transfer of the lease for a period of
five or more than five years would require ©prior
permission of the Commissioner of HR & CE Department, as
contemplated under Section 34 of the Hindu Religious and
Charitable Endowments Act, 1959 ("HR & CE Act” for
brevity) .

» Any such transfer of immovable property of the Temple or
any sale deed executed without obtaining sanction of the
Commissioner of HR & CE Department, including lease
rights, is wvoid ab initio. In the present case, no such
sanction has been obtained from the Commissioner of HR &
CE to sell the suit property to the plaintiff.

> Therefore, the defendant cannot be forced to execute the
sale deed 1in pursuance of the sale agreement dated
04.02.2004.

» Since the defendant is only a lessee under the Temple, he
cannot transfer either the 1lease or ownership of the
leased suit property to any third party.

» Since the defendant was in urgent need of money, he had
executed the sale agreement to the plaintiff, which
cannot be acted upon in view of the bar under Section 34
of the HR & CE Act.

» The defendant is always ready to repay the advance amount
received from the plaintiff.

> The agreement (Ex.Al) stipulates the time limit as July,
2004, therefore, the limitation has to be reckoned from
01.08.2004 and it expires on 01.08.2007. But the suit is
filed in October, 2009, which is barred by limitation.

> The agreement Ex.Al was orally cancelled by the parties

hups:/incservices.ecounts.gOVIMICSeIESY 131  consent, forfeiting the right of either



parties to enforce the same.

> The plaintiff took three years' time to make payment of
50% of the sale consideration, that too in installments,
as against the period of six months contemplated in the
sale agreement dated 04.02.2004 (Ex.Al).

» The plaintiff has issued the pre-suit notice after a gap
of two vyears from the date of last payment, 1i.e. on
17.02.20009.

» The plaintiff has not shown continuous readiness and
willingness in performing his part of the contract.

> Ex.Al is time bound and the parties have never extended
the time.

> The suit property belongs to the Temple and therefore,
the suit is bad for non-joinder of the Temple as a party.

> The intention of the plaintiff is only to grab the
property at a lesser price than that mentioned in Ex.Al.

12.The learned counsel relied on the Jjudgment of the
Hon'ble Supreme Court in Shenbagam and others wv. Rathinavel
K.K. [2022 (1) TNLJ 104 (Civil)] and submitted that, mere
averment of the plaintiff that he was waiting for discharge of
the loan by the defendant, 1is not sufficient to prove his
willingness, but the burden 1lies on the plaintiff to prove
that he 1is ready and willing to perform the contract, and
prayed to set aside the Jjudgment and decree of the trial
Court.

13.Per contra, Mr.C.Uma Shankar, learned counsel
appearing for the respondent/plaintiff, made the following
submissions before this Court

» Though the suit property belongs to the Temple, lease
rights can be transferred in favour of a third party
without any sanction from the Commissioner of HR & CE
Department.

» Therefore, the agreement Ex.Al 1is wvalid and <can be
enforced without any sanction, whatsoever.

» Under Clauses 2 and 3 in Ex.Al, the defendant has agreed
to discharge his loans with the aid of the advance amount
paid by the plaintiff and produce the documents with
regard to such discharge, but the defendant has not
produced any such documents, so far.

> Such a breach of contract by the defendant has been
admitted by himself (D.W.1l) in the cross-examination.

» However, the plaintiff has always been ready and willing
to perform his part of the contract, and to show his bona
fide, he has deposited the balance sale consideration of
Rs.6.85 Lakhs before the Court.

> The receipt of part payments till the last payment on
27.01.2007 itself proves that the parties never intended
to make time as essence of the contract.

> D.W.1l has admitted that, in the mean time, he has handed
over only two shops to the plaintiff, which shows that

_ the agreement 1is still in force, however, D.W.1l has
hups:/incservices.ecourts.goyficsaVCES +hat, still one shop is under rental occupation



and he has not handed over vacant possession of the same
within six months, which shows the non-willingness on the
part of the defendant.

» There 1s no evidence on the side of the defendant to
prove that Ex.Al is cancelled, however, the defendant has
taken such a false plea before the Court.

» Therefore, the trial Court has rightly decreed the suit
and this appeal is liable to be dismissed.

14 .Heard the learned counsel on either side and perused
the entire materials available on record.

15.It is not in dispute that the suit property belongs to
the Temple and the defendant is the 1lessee in the suit
property under the Temple. The execution of the agreement
dated 04.02.2004 (Ex.Al) is admitted by either of the parties.
The payment and receipt of various amounts on various dates as
tabulated supra, totally a sum of Rs.6,65,000/- 1is also
admitted. Now, Dbased on the rival submissions, the points
arising for consideration are
i. Whether the agreement Ex.Al is wvalid and
enforceable or hit by Section 34 of the HR & CE
Act 7
ii.Whether the agreement Ex.Al was cancelled *?
iii.Whether time is the essence of the agreement
Ex.Al ?
iv.Whether the suit is barred by limitation ?
v. Whether the suit is bad for non-joinder of the
Temple as a party ?
vi.Whether the plaintiff has committed default in
performing his part of the contract ?
vii.Whether the plaintiff has shown his readiness
and willingness to execute his part of the
contract ?
viii.Whether the plaintiff is entitled to the
relief of specific performance ?
ix.To what other relief, the plaintiff is entitled
to ?

Point Nos.l and 5:

16.It 1s admitted by both the parties that the suit
property 1s the property of the Temple and the defendant 1is
the lessee under the Temple and is in possession and enjoyment
of the suit property till date.

17.The plaintiff (P.W.1l), in his evidence, has deposed
that the suit properties belong to Sri Thiyagarajaswamy
Devasthana Annadhana Kattalai, administered by Sri
Thiyagarajaswamy Temple, Thiruvarur; the defendant's father
accepted the pakuthi of the Temple and was paying the pakuthi
to the Temple and after he expired, the defendant was serving
as pakuthidharar to the Temple and he has been paying pakuthi
to the Temple and he is residing and running his business in
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18.The defendant (D.W.1l), in his evidence, has deposed
that the suit properties belong to Sri Thiyagarajaswamy
Devasthana Annadhana Kattalai, administered by Sri
Thiyagarajaswamy Temple, Thiruvarur; he is a pakuthidharar in
the suit property; he has inherited the same from his father;
he 'is running his business in the suit property and he is in
possession and enjoyment of the suit property.

19.In the agreement dated 04.02.2004 (Ex.Al), it 1is
stated that the defendant's father received the leasehold
right of the suit property from one Thiruvarur Madappuram
V.Krishnamurthy Mudaliar on 21.04.1980 vide a Transfer of
Lease Right Document and he was in possession and enjoyment of
the same; from 15.07.1981, it is in possession and enjoyment
of the defendant and the defendant is residing and running
business in the said property; after the defendant's father
expired on 23.10.1981, the defendant is 1in independent
enjoyment and possession of the suit property.

20.Whereas, there 1is not even an iota of documentary
evidence on record to substantiate the lease rights of the
original lessee, namely, Thiruvarur Madappuram V.Krishnamurthy
Mudaliar, or the lease right obtained by the defendant's
father or the lease right held by the defendant or the period
of lease in all the cases or whether there is any clause in
the lease agreements to transfer the same to other parties.
In the absence of any such documents, the very locus standi of
the defendant to execute an agreement for transfer of his
leasehold rights, itself is doubtful. However, in a suit for
specific performance, the said aspect not be gone into, and
this Court has to decide only as to whether the parties can be
directed to perform their part of the contract under question,
or not. Therefore, even the Temple need not be a necessary
party to this suit. In the case on hand, since both the
parties have expressly admitted 1in their evidence, the
leasehold rights of the defendant and his possession and
enjoyment of the suit property which belongs to the Temple
right from the lifetime of the defendant's father and since it
is stated in Ex.Al that the defendant has given the
photocopies of such documents to the plaintiff for his
perusal, assuming the defendant to be a leaseholder of the
suit property under the Temple and he has locus standi to
transfer the lease-hold rights, the question 1is whether the
agreement Ex.Al to transfer the leasehold rights of the
defendant to the plaintiff for an unspecified period of time,
is wvalid and enforceable without obtaining sanction from the
Commissioner of HR & CE Department as per Section 34 of the HR
& CE Act, which admittedly, has not been obtained.

21.Section 34 of the HR & CE Act reads as follows
“34. Alienation of immovable trust property.—
(1) Any exchange, sale or mortgage and any lease for
_ a term exceeding five years of any immovable
hups:/incservices.ecourts.goy.ACSENCES’ o1 onging to, or given or endowed for the



purpose of, any religious institution shall be null
and void unless it is sanctioned by the Commissioner
as being necessary or beneficial to the
institution

Provided that before such sanction is accorded, the
particulars relating to the proposed transaction
shall be published 1in such manner as may be
prescribed, inviting objections and suggestions with
respect thereto; and all objections and suggestions
received from the trustee or other persons having
interest shall be duly considered by the
Commissioner

[Provided further that the Commissioner shall not
accord such sanction without the previous approval
of the Government].”

22.0n a perusal of the above provision, it is clear that
any lease for a term exceeding five years of any immovable
property belonging to the religious institution shall be null
and void, unless it is sanctioned by the Commissioner. On a
perusal of the agreement in question (Ex.Al), there 1is no
specific mention about the period of lease for which the
transfer is intended, and the transfer is intended to be in
entirety, which implies that it is for a period of more than

five years, in which case, prior sanction from the
Commissioner of HR & CE Department as per Section 34 of the HR
& CE Act, 1is mandatory. Useful reference can be made to the

judgment of this Court in the case of A.Shahul Hameed v. The
Commissioner, HR & CE Department of Tamil Nadu [W.P.Nos.2740 &
2741 of 2014, dated 03.05.2018], and the relevant portions are
extracted hereunder
“6.Considering the arguments as advanced by the
learned counsel appearing on behalf of the writ
petitioners and the learned Special Government
Pleader appearing on behalf of the respondents 1 and
2, this Court is of an opinion that the parties have
admitted the fact that the lands belong to Arulmigu
Chockanadhar Swamy Thirukoil (Kurichi),
Palayamkottai, Tirunelveli District, there 1is no
dispute in respect of the title and ownership of the
lands which belong to the temple. Further, it is
admitted by the writ petitioners that the original
lessees were Mr.Veerabathiran and Mr.Muthu. The said
two persons acquired the leasehold rights by way of
deeds executed by the temple Authorities during the
relevant point of time. However, the writ
petitioners are claiming leasehold rights only on
the basis of the transfer of lease deeds executed by
the original lessees, namely Mr.Veerabathiran and
Mr.Muthu. Thus, the writ petitioners themselves
admitted the fact that they are not the direct
leaseholders by the temple Authorities. There are no
_ lease deeds executed by the temple Authorities in
htps://heservices.ecourts gpVIAGSIVICESE he writ petitioners. Only on the basis of



the transfer of lease deeds executed by the original
lessees, the writ petitioners are claiming leasehold
rights.

7.This apart, the very object and purpose of
the Hindu Religious and Charitable Endowment Act 1is
to ensure that every lease and license granted in
respect of the temple properties must be direct and
the Authorities competent alone have to execute such
lease deeds or grant permission or license. In the
absence of any such valid document, all persons who
are 1in occupation of the temple lands are to be
treated as encroachers. Thus, a wvalid lease-hold
right has to be established only through acceptable
legal documents and mere execution of transfer of
lease deeds by the original lessees cannot
constitute or provide any lease-hold right to the
writ petitioners.

14.In this view of the matter, this Court is of
an opinion that the writ petitioners are not the
original lessees. They claim rights only Dbased on
the transfer of lease deeds executed contrary to the
terms and conditions of the Act and Rules. Further,
even the lease period has not been mentioned in the
transaction. This apart, even under Section 34 of
the Act, the period of lease is to be mentioned and
if the lease period exceeds five vyears, then
necessary permission has to be obtained from the
Commissioner of HR&CE Department as well as from the
Government. In the absence of any such valid lease
deed, the persons who are 1in occupation of the
temple properties are to be treated as encroachers.”

23.In the cases cited supra, the parties therein, who
have acquired the lease from the original lease holders of the
Temple property, without adhering to the conditions stipulated
under Section 34 of the Act, were considered as encroachers,
which renders the transfer of lease deeds as illegal.

24 .Therefore, as per the conditions stipulated wunder
Section 34 of the HR & CE Act and in the light of the decision
of this Court extracted supra, this Court has no hesitation to
hold that, any deed of transfer of leasehold right by the
defendant in respect of the suit properties, which admittedly
belong to the Temple, for an 1indefinite period, without
obtaining prior permission from the Commissioner of HR & CE
Department, as contemplated under Section 34 of the HR & CE
Act, is null and void.

25.Pausing here for a while, it can be seen that the
agreement Ex.Al deals only with the transfer of leasehold
mmym“aww%%%ﬂ%%vm@§ﬂw?ﬂe defendant to the plaintiff for a valuable



consideration and it 1s not intended for sale of the suit
properties which belong to the Temple. However, the relief
sought for 1in the plaint is for execution of sale deed in
respect of the suit properties, which reads as follows
“(a) directing the defendant to execute and register
the sale deed for the under mentioned property in
favour of the plaintiff on receipt of balance of
sale consideration in pursuance of the agreement of
sale dated 04.02.2004, within a stipulated period
failing which to direct the officer of the Court to
execute and register the sale deed in favour of the
plaintiff or refund of advance Rs.6,65,000/- with
interest.”

26.Surprisingly, the trial Court has also granted the
relief as sought for in the plaint and the decree of the trial
Court is as follows

“"1.The suit is decreed and the defendant is directed
to execute and register the sale deed for the suit
properties in favour of the plaintiff on receipt of
balance of sale consideration in pursuance to the
agreement of sale dated 04.02.2004 within two months
failing which the officer of this Court will execute
the sale deed in favour of the plaintiff.”

27 .Therefore, on this very ground itself, the decree of
the trial Court issuing direction to execute and register the
sale deed for the suit properties, is liable to be set aside.

28.Resuming back to the discussion, during the course of
his arguments, the learned counsel for the plaintiff submitted
that, in any event, a deed of transfer of lease rights alone
can be said to be barred under Section 34 of the Act without
prior sanction, but not an agreement for transfer of lease
rights, i.e., Ex.Al, which is still wvalid and not barred under
Section 34 of the Act, as this Court, being an Appellate
Court, can very well pass a decree directing the defendant to
obtain sanction from the competent authorities at any point of
time before execution of a deed of transfer.

29.As Section 34 of the Act bars only a deed of transfer,
but not an agreement for transfer of lease-hold rights,
inasmuch as the sanction can be obtained even after entering
into the agreement for transfer and before execution of
transfer deed, and the agreement in question Ex.Al is such an
agreement for transfer of lease rights, it 1s wvalid, but
enforceable only after obtaining necessary sanction as per
Section 34 of the Act. Point Nos.l1 and 5 are answered
accordingly.

30.But, there 1is no specific prayer in the plaint to
_ ~ execute and register the deed of transfer or to direct the
htps:/ihcservicesGequisgLilicseniees’ ohtain sanction under Section 34 of the Act.



However, since the Courts are bound to decide the real
controversies between the parties and give a quietus to all
the issues on hand and also considering the extensive span of
time the parties have spent before the Courts altogether right
from the year 2009 and to avoid a second round of litigation,
this Court does not want to throw away the suit merely for the
mistake in the prayer portion, but proceeds to answer the rest
of the issues to ultimately decide as to whether the plaintiff
is entitled to the relief of specific performance based on
Ex.Al.

Point No.2

31.It is the case of the defendant that, few days after
the receipt of the last payment on 27.01.2007, the plaintiff
told him that he was not willing to get the transfer of
leasehold and said that the agreement stands cancelled and
asked the defendant to return all the amounts paid by him; the
defendant agreed to the same, but when he returned the amount,
the plaintiff refused to get the same and demanded interest,
however, since the plaintiff has committed breach in payment
of balance sale consideration, the defendant denied interest;
thereafter, the plaintiff kept quiet till he sent the legal
notice; 1in any event, Ex.Al remained cancelled by mutual
consent.

32.Such an allegation of the defendant and any suggestion
in that regard has been completely denied by the plaintiff in

his evidence. Moreover, for the rejoinder sent by the
plaintiff denying the cancellation of Ex.Al, the defendant has
not chosen to send any reply. Further, there is no clause in

Ex.Al for automatic cancellation of the agreement after expiry
of the time stipulated therein. It is trite that the burden
is on the defendant to prove his allegation. However, there
is no iota of evidence on the side of the defendant to prove
that the agreement Ex.Al was mutually and orally cancelled by
the parties. However, D.W.1l, 1in the cross-examination, has
admitted that he did not refuse to receive any belated payment
made by the plaintiff, nor had he sent any written
communication or lawyer's notice to the plaintiff, stating
that the agreement is cancelled or demanding him to get back

his money. Therefore, this Court cannot countenance the
allegation of <cancellation of Ex.Al, put forth by the
defendant and it remains unproved. Thus, the agreement Ex.Al

is not cancelled. Point No.2 is answered accordingly.

Point No.3
33.It is true that the agreement Ex.Al stipulates a time
of six months for payment of balance sale consideration by the
plaintiff. Clause Nos.2 and 3 in Ex.Al state that the
plaintiff has to pay the balance sale consideration before
July, 2004, and get the deed executed; the defendant has to
clear all his liabilities with the advance amount paid by the
~ plaintiff and deposit the relevant documents relating to such
hups:/ihcservicesfcauis o ipficseVicey/ the plaintiff. Clause No.8 stipulates that the



plaintiff has to get the deed executed before the end of
August, 2004.

34 .However, there is no specific clause indicating
automatic expiry of the agreement after the time period of six
months stipulated therein or automatic cancellation of the
agreement in case of default within the time stipulated,
whereas, there is a specific penal clause in Clause No.8
itself, by which, in case of default by any of the parties, a
sum of Rs.25,000/- is to be forfeited by the defaulting party.
This penal clause 1itself shows the intention of the parties
not to fix the time as an essence. Moreover, such an
intention is further fortified by both the parties in their
evidence. The plaintiff (P.W.1l) has specifically deposed that
time 1is not the essence of the agreement Ex.Al. The
defendant, who claims that the agreement Ex.Al was entered
into for his urgent need of money within a period of six
months and hence, time 1is the essence of the contract, has
readily accepted and received the further part payments made
by the plaintiff on wvarious dates, i.e., on 06.11.2004,
26.02.2005, 26.05.2005 and 27.01.2007, which are much after a
period of more than two years after the expiry of six months
stipulated in the contract, which 1is evident from Exs.A4d to
A7. If it is his strong case that time was the essence, he
could have refused the money or could have sent a
communication to the plaintiff calling upon him to cancel the
agreement Ex.Al, or even could have filed a suit for specific
performance within the six months' time. But, nothing has
been done in this case. Therefore, from the recital in the
agreement 1in Clause No.8, as well as the conduct of the
parties, it can be inferred that time is not the essence of
Ex.Al. Point No.3 is answered accordingly.

Point No.4

35.Even though Clause No.8 o0of the agreement Ex.Al
specifies that the plaintiff should get the deed executed
before the end of August, 2004, admittedly, the defendant had
been receiving the part payments till January, 2007, without
any denial. The defendant (D.W.1l) has admitted in the cross-
examination that, acting upon the contract, he has handed over
possession of two shops out of three, to the plaintiff,
thereby, has partly performed the contract. Though there 1is
no evidence on record as to when the possession of two shops
was handed over, admittedly, the fact remains that there was
no refusal of performance by either of the parties till
January, 2007, as seen from Exs.A2 to AT7. While so, the
limitation of such a contract can be reckoned only from the
date of refusal of performance of the contract, i.e., on
18.05.2009, when the defendant sent the reply notice (Ex.A9).
The plaint has been presented in December, 2009, which is

within three years from the date of reply notice. Therefore,
the suit is not barred by limitation. Point No.4 is answered
accordingly.
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Point Nos.6 to 8

36.Clause No.2 of the agreement Ex.Al casts two
obligations on the plaintiff towards performance of the
contract, viz., the ©plaintiff shall deposit a sum of
Rs.1,50,000/- out of the balance sale consideration, to the
defendant, before the end of February, 2004; further, the
plaintiff has to pay the remaining balance sale consideration
before July, 2004, and get the sale deed executed at his own
cost.

37.Clause No.3 casts certain obligations on the
defendant, wviz., the defendant shall, out of the advance
amount received from the plaintiff (Rs.2,00,000/- as on the
date of agreement), discharge the loan availed by him in the
name of his saw-mill from Thiruvarur Vijayapuram Lakshmi
Narayana Co-opearative Bank and deposit the documents showing
the discharge of loan with the plaintiff, forthwith. Further,
out of the second installment of Rs.1,50,000/- to be received
from the plaintiff, the defendant shall clear all his other
debts and liabilities and deposit the documents regarding such
discharge with the plaintiff before preparing the deed.” The
relevant portion of Ex.A2 is as follows
V2. .. dsyeter &hw Ggresuw  {.1,50,000 /- (Hutw @m M &S &I
smougTuiifns WL Gw) Hurer 2004 yeeln G STHG  (aTs @ CSTHS sieafl
Couemrpwg. o8 Oures urss) oeter OpTasmu oo 2004 Cssls Gem (6
wre TS W) aETEE Oemss), smem  Qswelkw, Sugmes (Yes SIS
Qameror  Gousw g LIl SBOETS FLLLULY SRSEHS G CHOAULLOL  F&HO
UG SITm SemeT, Wi,  LTs G0t Q&mern  SLer STk S  ealeum ST Hrer
grisay  s5aeflaw, GCsmauwrar usgrm smer msCLYWS & Gsug sraiw
gL &s &ler Cmer .
3.mmeor &ml &6 LIV, & Qum m& Qe (et o S eumeDT 60
@g;rrsmasuﬁhﬂ@g;gj @Jg,aﬂsﬁ gﬂ@mrr{r;rr', s)ﬂggu_lu,mﬁ Qoo &L IGTITTLLIGTET En_l_'(b\g]su
suml &lufly  sTenT gmiemL W Qeumi SCL2 1 ourm  aumeT UL Leny QUi mrer  Qum mis
Qamewor () Eayemauufe QET6T  BLOMT  (PWSID & s 8 o8 G5 S
LTe GOwee L Gemer o Lem  grisaLn  @uuelss & ser Gper . @sl
goflr  mrer  smeaLBE s  Oumw  wse  @rewLrag  Ggrosuielms s
Grsnf@jsml_u_l s)ﬂurrurrng;g']g)'esrraasu,d, SOLILLIGST & 6T |J|.9.|J.|J. é]susﬁijaarraam,d, &®wu
Souelln BTHAIL TS @ TOULL  F660 SLem Sememu e Qurmuile g
8T8 gl ol mmer & w&s &Cmer . ST ST ST & 8l &5 &
g‘bﬁllﬁﬁﬁfr&l. & M6 &l ETE6TLD TSI (pear &l &6 Lo guu.aNs &
& w&ls &t Cmerr . 7
38.The plaintiff (P.W.1l), 1in the cross-examination, has
admitted that he has not paid the further amount of
Rs.1,50,000/- before February, 2002, but he has paid the same
only on 22.04.2004. He further admits that he had agreed to
pay the entire balance sale consideration to the defendant
within six months, however, he has not paid the balance sale
consideration within July, 2004.
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39.The learned trial Judge, in Para No.ll of the impugned
order, has observed as follows

“When the defendant did not fulfill the (first)
obligation cast upon him in discharging the mortgage
loan, it cannot be the obligation on the part of the
plaintiff to pay the second installment of
Rs.1,50,000/- before February, 2004.

The defendant stressed that the second
installment envisaged under the agreement was not
paid by the plaintiff before February, 2004, but it
was paid in April, 2004, the second installment will
come into play only when the first installment money
Rs.2,00,000/- was utilised to discharge the mortgage
debt, the defendant admitted that it was not done.”

40.The learned trial Judge has entirely proceeded as 1if
the deposit of documents regarding discharge of loan by the
defendant and payment of second installment by the plaintiff
are dependent promises. Of course, 1t 1is true that the
defendant (D.W.1l) has admitted in the cross-examination that
he did not deposit the documents regarding discharge of loans

within a period of six months. But, on a careful perusal of
Clauses 2 and 3 of the agreement (Ex.Al), it can be understood
that they are mutual and independent promises. Useful

reference can be made to the decision of the Hon'ble Supreme
Court in the case of Saradamani Kandappan v. S.Rajalakshmi and
others [2011 (4) CTC 140], where, the purchaser therein
requested for the title deeds from the vendor, however, the
vendor did not deposit the title deeds, hence, the purchaser
did not pay the next installment on time, blaming the non-
performance of the vendor, for which, the Hon'ble Supreme
Court decided as follows

“It is significant that clause (4) of the agreement
did not say that the balance of the sale price shall
be paid only after the vendors satisfied the
purchaser in regard to title or that the purchaser
shall pay the balance of sale price only after she
satisfies herself regarding title of the vendors to
the lands. Nor does clause (3) contain a provision,
after stating that execution of the sale deed shall
depend upon the purchaser getting satisfied
regarding title to the land as also the nil
encumbrance, that the payment of sale consideration
will also depend wupon such satisfaction regarding
title and nil encumbrance. As noticed above there is
an unconditional promise to pay the balance
consideration 1in three instalments and the said
promise by the purchaser 1is not dependent upon
performance of any obligation by vendors.”

https://hcservices.ecourts.gov.in/hcservices/



41.Even 1n the ©present case on hand, there 1is an
unconditional promise by the plaintiff to pay the second
installment of Rs.1,50,000/- before the end of February, 2004
and it does not depend upon the deposit of documents for
discharge of loan by the defendant, and hence, nothing
prevented the plaintiff from paying the second installment
within February, 2004, even if the defendant had failed to
deposit the documents. However, the same has not been done by
the plaintiff, rather the second installment of Rs.1,50,000/-
was paid by him only on 22.04.2004. Therefore, this Court
finds that the plaintiff has committed default in paying the
second installment.

42 .Insofar as the payment of entire balance sale
consideration before July, 2004 is concerned, the clause reads
that the plaintiff has to pay the balance sale consideration
before July, 2004, and get the deed executed at his own cost,
for which, the defendant agrees to deposit the necessary
papers and documents and details regarding discharge of loans
and also agrees to sign in the necessary papers. This 1is an
example of concurrent promises. Therefore, wunless the
defendant is ready and willing to come forward to execute the
deed by depositing the documents as stated above, the question
of payment of entire balance sale consideration by the
plaintiff within stipulated time, cannot come into play. It
is admitted by D.W.1l himself that he did not deposit any of
the documents relating to discharge of 1loan, within six
months. Therefore, this Court finds that the plaintiff cannot
be said to have committed default in payment of the entire
balance sale consideration, within the stipulated period.

43 .Nevertheless, when it comes to question of grant of
specific performance, the Hon'ble Supreme Court has laid down
the material questions which are to be looked into, in Kamal
Kumar v. Premlata Joshi and others [2019 (1) CTC 686], as
under

“First, whether there exists a wvalid and concluded
contract between the parties for sale/purchase of

the suit property; Second, whether the plaintiff has

been ready and willing to perform his part of
contract and whether he 1is still ready and willing

to perform his part as mentioned in the contract;

Third, whether the plaintiff has, in fact, performed

his part of the contract and, if so, how and to what
extent and in what manner he has performed and
whether such performance was in conformity with the

terms of the contract; Fourth, whether it will be
equitable to grant the relief of specific
performance to the plaintiff against the defendant

in relation to suit property or it will cause any

kind of hardship to the defendant and, if so, how

_ and in what manner and the extent if such relief 1is
hups:/incservices.ecourts.qQwJafcseyicss) ,  granted to the plaintiff; and lastly,



whether the plaintiff is entitled for grant of any
other alternative relief, namely, refund of earnest
money, etc. and, if so, on what grounds.”

44 .Having found a valid contract between the parties, the
very important question to be answered is with regard to
“readiness and willingness” of the plaintiff. The concept of
“readiness and willingness” has been enlightened by the
Hon'ble Supreme Court in the case of JP Builders v. A Ramadas
Rao [(2011) 1 SCC 429], wherein, it has been held as follows

“12.Section 16(c) of the Specific Relief Act,
1963 mandates '"readiness and willingness" on the
part of the plaintiff and 1t is a condition
precedent for obtaining relief of grant of specific
performance. It is also clear that in a suit for
specific performance, the plaintiff must allege and
prove a continuous "readiness and willingness" to
perform the contract on his part from the date of
the contract. The onus is on the plaintiff.

It 1is settled 1law that even in the absence of
specific plea by the opposite party, it 1is the
mandate of the statute that plaintiff has to comply
with Section 16(c) of the Specific Relief Act and
when there 1is non-compliance with this statutory
mandate, the Court is not bound to grant specific
performance and 1is left with no other alternative
but to dismiss the suit. It 1s also clear that
readiness to perform must be established throughout
the relevant points of time. "Readiness and
willingness" to perform the part of the contract has
to be determined/ascertained from the conduct of the
parties.”

45.In the light of the above principle, it is necessary
to consider as to whether the plaintiff has performed his part
of the contract in conformity with the terms of the contract
and has shown his readiness and willingness at all relevant
points of time.

46.Though the non-payment of entire balance sale
consideration by the plaintiff within six months cannot be
detrimental to his case, as found in the foregoing paragraphs,
the plaintiff has defaulted in paying the second installment
of Rs.1,50,000/- without any reason. Further, the plaintiff,
who claims himself to be a man of means, could have very well
paid the entire balance sale consideration irrespective of the
laches on the part of the defendant, but has chosen to pay the
balance consideration in installments, that too, for more than
nearly three years after the expiry of time stipulated in the
agreement. Such a conduct of the plaintiff in paying the

~ balance sale consideration in installments, where there is no
hups:/incserviceg, QepUIS.JOUINMCSeNieess i the contract to do so, would not come to the



aid of the plaintiff in establishing his readiness. Useful
reference can be made to the Jjudgment of this Court in
Soundarrajan v. Vettobai (deceased) and others [2017 (4) SCC
225] under similar circumstances, wherein, this Court held as
follows
“Merely Dbecause an agreement was entered into
between the parties and the 1st defendant has not
chosen to exercise her option to repudiate her
contract or waive the time stipulated in the
contract, that itself cannot be a ground for the
plaintiff to take undue advantage with the 1st
defendant, by keeping the contract alive by paying
paltry sum as and when required. The conduct of
paying the amounts in piecemeal on various
occasions, as seen from Ex.Al2 to Al5, clearly gives
an inference that the 1lst defendant being the widow,
is under economic duress. The plaintiff has
successfully kept the contract alive by making
payments on various dates, including paltry amounts
from the year 2002 to 2005. This conduct of the
plaintiff paying paltry amount would also gives an
inference that, in fact, he has made such payments
only to keep the contract alive and to make himself
enriched in the entire transaction.”

Moreover, there is no document on record to substantiate that
the plaintiff had sufficient financial capacity to pay the
entire sale consideration at the relevant point of time. The
plaintiff who avers readiness has not proved the same.

47.Insofar as the aspect of willingness is concerned, the
conduct of the plaintiff comes into play. Though time is not
an essence of contract for sale of immovable properties, that
does not mean that the contract can be forgotten indefinitely,
where the prices of land are skyrocketing. Such a view of
this Court of this Court is emphasized by the Hon'ble Supreme
Court in Saradamani Kandappan (supra), wherein, it has been
held as follows
“25.The reality arising from this economic
change cannot continue to be ignored in deciding
cases relating to specific performance. The steep
increase in prices 1s a circumstance which makes it
inequitable to grant the relief of specific
performance where the purchaser does not take steps
to complete the sale within the agreed period, and
the vendor has not been responsible for any delay or
non-performance. A purchaser can no longer take
shelter under the principle that time 1is not of
essence 1in performance of contracts relating to
immovable property, to cover his delays, laches,
breaches and "non-readiness'. The precedents from an
era, when high inflation was unknown, holding that
time is not of the essence of the contract in regard

hups:/incservices.ecourts.qoyinheseniessahle properties, may no longer apply, not



because the principle laid down therein is unsound
or erroneous, but the circumstances that existed
when the said principle was evolved, no longer
exist. In these days of galloping increases in
prices of 1immovable ©properties, to hold that a
vendor who took an earnest money of say about 10% of
the sale price and agreed for three months or four
months as the period for performance, did not
intend that time should be the essence, will be a
cruel Jjoke on him, and will result in injustice.
Adding to the misery 1s the delay in disposal of
cases relating to specific performance, as suits and
appeals therefrom routinely take two to three
decades to attain finality. As a result, an owner
agreeing to sell a property for Rs.One lakh and
received Rs.Ten Thousand as advance may be required
to execute a sale deed a quarter century later by
receiving the remaining Rs.Ninety Thousand, when the
property value has risen to a crore of rupees.”

48.In Shenbagam and others (supra), the Hon'ble Supreme
Court has held as follows

“The respondent has failed to provide any
documents or communication which would indicate that
he called wupon the appellants to perform their
obligations or discharge the mortgage within the
time period stipulated in the contract. Even after
the expiry of the six months, the respondent did not
reach out to the appellants. It is only in response
to the appellants" legal notice that the respondent
demanded performance of their obligations. Merely
averring that he was waiting with the Dbalance
consideration and believed that the appellants would
clear the encumbrance is insufficient to prove that
the respondent-plaintiff was willing to perform his
obligations under the contract.”

49.In K.S.Vidyanadam and others v. Vairavan [1997 (1) CTC
628], the Hon'ble Supreme Court has held as follows

“ (i) Courts, while exercising discretion in suits for
specific performance, should bear in mind that when
the parties ©prescribe a time/period, for taking
certain steps or for completion of the transaction,
that must Thave some significance and therefore
time/period prescribed cannot be ignored.

(ii) Courts will apply greater scrutiny and strictness
when considering whether the purchaser was “ready and
willing' to perform his part of the contract.

(iii) Every suit for specific performance need not be
decreed merely because it is filed within the period
itation by ignoring the time-limits stipulated

_ . of.%}m.
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which are not filed immediately after the
breach/refusal. The fact that limitation is three
years does not mean a purchaser can wait for 1 or 2
years to file a suit and obtain specific performance.
The three year period is intended to assist purchasers
in special cases, as for example, where the major part
of the consideration has been paid to the vendor and
possession has been delivered 1in part performance,
where equity shifts in favour of the purchaser”.

50.In Nanjappa V. Ramasami and others [2015 (2) CTC 178],
the Hon’ble Supreme Court reiterated that the discretionary
relief of the specific performance should not be granted, if
the conduct of the parties was such that they do not deserve
such exercise of discretion

“12.Under Section 20 of the Specific Relief Act,
grant of specific performance of contract is
discretionary. Though the decree for specific
performance 1is discretionary, yet the court is not
bound to grant such a relief merely because it is
lawful to do so. But the discretion of the court is

not arbitrary, but sound and reasonable, guided by

judicial principles of law and capable of correction

by a court of appeal and should be properly exercised

keeping 1in view the settled principles of law as

envisaged in Section 20 of the Act. The jurisdiction

of decreeing specific performance is a discretion of

the court and it depends upon facts and circumstances

of each case. The court would take into consideration

circumstances of each case, conduct of the parties,

recitals in the sale agreement and the circumstances
outside the contract have to be seen.”

51.In the light of the above, while analysing the case on
hand, there is no shred of reliable evidence on record nor any
written communication from the plaintiff for nearly five years
after expiry of six months stipulated in the agreement, to
show that the plaintiff has taken effective steps, calling
upon the defendant to receive the entire balance sale
consideration and to execute the deed in his favour, or
showing that he is ready with the entire money. However, to
get over that, the plaintiff has cleverly made some part
payments on various dates for a period of three years till
2007, though not warranted as per the terms of the contract,
but just to keep the contract alive. Further, after last such
payment on 27.01.2007, there is no sort of communication
regarding the contract for more than two vyears, till the
issuance of legal notice on 17.02.2009. Such a total inaction
on the part of the plaintiff for more than two years is really
fatal to the case of the plaintiff, in the light of the ratio
laid down in K.S.Vidyanadam and others (supra), wherein, it is
held as follows

“"10.It has been consistently held by the courts

https://hcservices.ecourts.gov.in/hcseryices/ . . . .
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that in the case of agreement of sale relating to
immovable property, time is not of the essence of
the contract wunless specifically provided to that
effect. The period of limitation prescribed by the
Limitation Act for filing a suit 1is three years.
From these two circumstances, it does not follow
that any and every suit for specific performance of
the agreement (which does not provide specifically
that time is of the essence of the contract) should
be decreed provided it is filed within the period of
limitation notwithstanding the time-limits
stipulated in the agreement for doing one or the
other thing by one or the other party. That would
amount to saying that the time-limits prescribed by
the parties in the agreement have no significance or
value and that they mean nothing.
[...]
In this case, the suit property 1s the house
property situated in Madurai, which is one of the
major cities of Tamil Nadu. The suit agreement was
in December 1978 and the six months' period
specified therein for completing the sale expired
with 15-6-1979. The suit notice was issued by the
plaintiff only on 11-7-1981, i.e., more than two
years after the expiry of six months' period. The
question 1is what was the plaintiff doing in this
interval of more than two years?
[...]
There 1s not a single letter or notice from the
plaintiff to the defendants calling upon them to get
the tenant wvacated and get the sale deed executed
until he issued the suit notice on 11-7-1981. It 1is
not the plaintiff's case that within six months', he
purchased the stamp papers and offered to pay the
balance consideration.
[...]

13.In the case before us, it is not mere delay.
It is a case of total inaction on the part of the
plaintiff for 2 1/2 years in clear violation of the
terms of agreement which required him to pay the
balance, purchase the stamp papers and then ask for
execution of sale deed within six months. Further,
the delay is coupled with substantial rise in prices
— according to the defendants, three times — between
the date of agreement and the date of suit notice.
The delay has brought about a situation where it
would be inequitable to give the relief of specific
performance to the plaintiff.”

52.0n a perusal of the impugned judgment, it is seen that

the trial Court has largely relied on the admission of default
committed by the defendant (D.W.1l) himself on his part, to

~grant the relief of specific performance to the plaintiff. 1In
hups:/incservicessacouts.goypihcsevigesh 44 g of the Clauses 2 and 3 of Ex.Al, it can be



very well understood that the defendant had an obligation to
deposit the documents relating to discharge of loan from
Thiruvarur Vijayapuram Lakshmi Narayana Co-opearative Bank
alone immediately, whereas, the documents regarding discharge
of other loans and liabilities were to be deposited by him
only at the time of preparation of the deed, which was not
time bound. Further, the trial Court lost sight of Clause
No.5 of Ex.Al, wherein, it is stated that, till the plaintiff
pays the entire sale consideration and gets the deed executed,
the defendant is permitted to reside in the suit property and

continue his business. Moreover, Clause 7 stipulates that,
before registration, the defendant would hand over the wvacant
possession of his residential house and rental shops. The

relevant portions of Ex.Al is as follows

Y5858 oMo war Ly  STRISET 666 E LT QST
Qar@s & &rww  Oup mis QeameT @HLo aueoy, mrer  Gumuy  Qerg s
Qemrp g eflururmn  Qswg araw, Geultss earew  aErsE 2 fow

2 ewT (B).

7HeflevLr  Qewww  er, Hrer  GwulBE g eumw  ef Lww, oy mio
AMLEDSS @ 2676  SoLSmeMUL &Ml Qswg  gwewbn “wererhetersmieC ST
g w&s &Cmer .

53.While these being the terms of the contract, the
suggestions put forth by the plaintiff in the <cross-
examination of the defendant (D.W.1l) is in such a manner as if
the defendant has to hand over the possession of shops,
deposit the documents, perform his part of the contract, all
within six months stipulated in the contract. The relevant
portion of the cross-examination of D.W.1l is as follows

“QUUE &8 &l &ewor (B6T 6 6 wrg  &TRG &N G oy RUUE &
Q&g &l B[S 58 Snlgw KM  SOLEMIWILLD , 2186\ G S6TeUTL
ETLNET ST TOS 1S GSTe B 6TaT @l @57 SLeT SmaT, W ST &l
LB B STAT S eTE ST BTET gl uED  RUUMLS Safle e 6Ter mme
&rﬂg,rrsuf. .. &orw @ljug; g;g; @sn. Sewr (Her 6 &ng;gje'; & erflgor Ulg 6TGO GOTT6L 6 LTS
&g &ln &6 Guom Litg &S §I& &ele Ulg BLE & BTSST &lemiriu
QUUESS 0% LTS H Celasn@E oaaT@eoLy  Supms STal  SIje
TEOT MTey  SSmeDT . 6 wre QsGein G HIET  QUUESS &l S6uT (leT eTLIg
Q& §I0sTHS Safl me  eTerr mre  &iflgmer.

54.When the plaintiff himself contends that time is not

the essence of the contract, and when there are no express
provisions 1in the contract fixing any time frame for the
defendant's performance, the plaintiff cannot take advantage

of the non-performance of the defendant to suit his own case,

more particularly, when he has defaulted in one of his
obligations, and  has failed to voluntarily show his
willingness to pay the entire sale consideration, not even a
htps://hcserviceSechtidgov.ifedityication, whatsoever, for more than five years.



As held in K.S.Vidyanadam and others (supra), Courts will
apply greater scrutiny and strictness when considering whether
the purchaser was “ready and willing” to perform his part of
the contract. ©Not having shown any willingness for more than
five years after the contract, suddenly, the plaintiff woke up
from slumber, pulled out the contract from the locker and
filed the suit. 1In cases of specific performance, a party who
seeks equity, must first do equity. The plaintiff, having
failed to show his continuous readiness and willingness and
not having performed his part of the contract in conformity
with the terms of the contract, which are the most important
and essential ingredients to grant the relief of specific
performance, is not entitled to the said relief as a matter of
routine.

55.Therefore, this Court finds that the plaintiff has not
shown his continuous readiness and willingness to execute his
part of the agreement Ex.Al and on this wvery ground itself,
the plaintiff 1is not entitled to the relief of specific
performance. Point Nos.6 to 8 are answered accordingly.

Point No.9

56.Though the plaintiff 1s denied of the relief of
specific performance, he 1is entitled to the refund of
Rs.6,65,000/-, which was admittedly received by the defendant.
In a suit for specific performance, this Court is vested with
discretion to do justice. Since the defendant had the benefit
of the money for all these years and having regard to the
default committed on the part of the defendant in not
depositing the documents regarding discharge of loan availed
from Thiruvarur Vijayapuram Lakshmi Narayana Co-operative
Bank, immediately after receipt of Rs.2,00,000/- from the
plaintiff, as per Clause No.2 of Ex.Al, the amount of
Rs.6,65,000/- shall bear an interest @ 9% p.a. from the date
of the suit till the date of realization.

57.As a result, the Jjudgment and decree of the trial
Court 1is set aside. The suit in 0.S.No.19 of 2009 is partly
allowed. There shall be a decree in the suit as follows

i. The suit in 0.S.No.19 of 2009 is dismissed insofar as
the relief of specific performance is concerned.

ii.The defendant shall refund the advance amount of
Rs.6,65,000/- (Rupees Six lakhs and sixty five
thousand only) to the plaintiff, with interest @ 9%
p.a. from the date of the suit till the date of
realization.

iii.The parties shall bear their own costs in the suit.
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58.Accordingly, this appeal 1is partly allowed. There
shall be no order as to costs in the appeal.

59.The plaintiff is permitted to withdraw the balance
sale consideration of Rs.6,85,000/- deposited by him before
the trial Court, by filing an appropriate application.
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