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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
TESTAMENTARY AND INTESTATE JURISDICTION
TESTAMENTARY SUIT NO. 66 OF 2021
IN

TESTAMENTARY PETITION NO. 626 OF 2020

Mollly Franco .. Plaintiff
Vs.
Alan Chaerles D’Silva .. Defendant

Sean Wasoodew a/w. Tanmay Karmarkar i/b. Sean Wasoodew for the Plaintiff
Vijaya Ingole for proposed Defendant Nos. 2 and 3.

Seeta Yadav h/f ]. B. Lalwani & Co. for Defendant Nos. 1, 4 and 5.

Molly France, Plaintiff is present.

Colin D’Cruz, Constituted Attorney for Defendant Nos. 2 & 3 is present.

Alan D’silva, Defendant No. 1 is present.

Niharika D’silva, Defendant No.4 is present.

Krish Alan D’silva @ Krish Arman D’silva, Defendant No.5 is present.

CORAM.- ARIF S. DOCTOR, J.
DATE .- 19" DECEMBER, 2022.

!'U

1. Testamentary Petition No. 626 of 2020 was filed for Probate of

the last Will and Testament of the late Mrs. Rose D’silva (the deceased) dated
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29™ May, 2012. The deceased passed away at Vancouver, Canada on 16"

December, 2017.

2. The present Petition was filed on 1% December, 2019,
subsequent thereto a Caveat was filed by one Mr. Alan D’silva, who is the son
of the deceased. Today, Consent Terms dated 19™ December, 2022 have been
tendered by which all the disputes and differences between the parties have
been resolved. Since the proposed Defendants are all family members and the
Consent Terms would comprehensively resolve all the disputes and
differences between the parties thereto as well as the proposed Defendant qua

the estate of the deceased.

3. I have perused the following Defendants are present in Court.-

1. Colin D’Cruz, Constituted Attorney for Defendant Nos. 2 & 3 is present.
2. Alan D’silva, Defendant No. 1 is present.

3. Niharika D’silva, Defendant No.4 is present.

4. Krish Alan D’silva @ Krish Arman D’silva, Defendant No.5 is present.

4. The parties are identified by their respective advocates and
confirm execution of the Consent Terms. The Consent Terms have also been
executed by the advocates for the parties. The Consent Terms are taken on

record and marked Exhibit X for identification. A copy of the Consent Terms
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are scanned and reproduced as under:-

=il . Coram = Afif 5. Doctor, J
) Dala:- 19]12f22
J'II INTHE e % "}i [
) ¢ HIGH COURT OF JUDICATURE AT A ol e
BOMBAY '
TESTAMENTARY AN INTESTATE
JURISTIICTTON
TESTAMENTARY SUTT NO.GH OF 2o
T
TESTAMENTARY PLETTTION MOk G206 OFf 2020
Petition for Probate of the Last
Will and Testament of Late hirs.
Baose  I¥Silva, Christian, Indian
fnhabitant of Mumbai, Occo
Beeratary, Widew, residing at the
time of her death at 2805, 318t Ave
W, Vanenuwver HRC Vel oA,
Canada and having her permane !
address al 48, "13° Wing. Rehello
House, Mangalorean Garden
Home CHSL, 132, Hill ERoad,
Bandra (Westl, Mumbai aooozn
o Mrecensed
Mrs. Molly Franeo 1
nt Mumbai, Chrstian, Indian
frihabitang, residing at Garden )
Colony,  2d Flooe,  Dfs-5- 3
L) Croas K pabum, )
Tlumibai-gocnin |
Boirng the Sole Exeentor named )
| T —
. =l e ""!'L ¥
Ganesh Lokhande page 3 of

17



5-TS-66-2021.doc

under  the Tast Will and )

Testament of the Deceased | i

shovenamed ]
VETELS

Mr, Alan Charles IYSilva ]
of Mumbai, Christian, Indian

i

Inhahitant, residing at 48, "B"
wing, Rebello House, 132, Hill
road, Bandra (West), Munbai-
400050,

And

Flat No.Boz, B Wing, Hillside
CHS  Ltd., Raheja  Vihar
Complex, Chandivali Farm Road,

4

—— ™ o " e e o — L —

Chandivali, Mumbai- 400 o072

CONSENT TERMS

Do
AL,

S

. '
e T,
o« LTIy

Covam; se,p BacrmE

Dade: 4 fo =Sbin

L. By comsenl of the i ot
: the parties, following are added as

party Respondents to he
A. Mrs Bernadette Marie Iv8ilen oe parly Rps
N2 residing al 2Rgr b

Vsl 2A%, Canads, {hrs Begn

ay o medermed toes MiDe e ok e
& wr AR e ol Nooo Lerein atler),
'li'.s.\_'.'-' T i
'|:"I':: B ! |

Bresent proveedings:

idetle Mare [Sil

pondent

F 31 Ave W, Vancouver, B

i TF
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v Mr. Hornws Jobn Karat residing at 2805, 315t Ave W,
Vancouver, BC, V6l 2A3, Canada  as party
Bespondent Mooy (Mr, Hormuos John Karal s
referred 1o as " 0 g el No.s herein after] 'E

¢ M= Miharika 1'Silva Athalye residing at Flat No.8no7,

b Wing, Hillside CHS Lid., Raheja Vihar Compluex,
Chandivali Farm Road, Chandivali, Mumbai- 400

072 as party Respondent Mo, 4 (Mas. Niharika [YSilva
Athalve is referred to as “petengoed No.g herein {
after,

d. Mr. Krish Alan DYSilva alins Krish Arman D'silva
tesiding at Flat No.8o7, T Wing, Hillside CHS Lid.,
Rahela Vihar Complex. Chandivali Farm  Road,
Chandivali, Mumbai- go00 072 as party Bespondenl
No. 5 [Mr. Krish Arman D'8ilva alias Krish Alan
DrSilva is referred to as ' NelkerdostNo5 hervin 5
atter).

e, The Pelitioner be permitted to amend the schedule I

af the aforementionsd Petilion.

I3

The fillowing will be adided to the Schedule T of the

Petition:
ar, Aeeonml [ Balanise
M soune of the | nummher [ FEM IR

lank m =

.| Vaneity 1551540 LT Sk
Credit '
r o -~ Ay
3] il ';l:nbl-é.- u
=2 W R B
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Ui,

i Canackn e
P Hank ol Safety  Deposit | Lontents not
- i J enevery
Lyaian, HEiE [ eker
R,

Famdra
Branech

3 Tl 1’,.:.||,_;.-,.-,.-i|-|:!-‘ labsle 15 a sunmmary al Lhe properlics
{immevable and movable) left hebind by the deceased
testator which formed part of her estate and the

Thndoen i whose favour 1 will  sland

{5
= transterred:
= [ Afe Moo Wetworth | In Favour of
Mo, | MName ot af propserly
[ the hank | or Aamonnt
{7 in Bank
DTty Acerni al
| the time of
death of |
thie
| deveased
TNER
I. Flut o 4R | KL ol e
- Rebelln | |,-'-|_||F:,|-|-r-.,:]
Huowsie
Moampilor
ST
Garden |
W 4 : \
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[ |H_|:u:nr. -
| { CHSL T

=i
5 society™),
Catluated at
132, Hill
Road,
| Bandra
(West),
Mumbai

400050,

along with
| shares of
Society

|2.—5|]%-5hare
in Flat
Nos. 807
and Bo7-
AR
Wing,
| Hillside
| CHS Ltd.,
Itaheja
‘ Vihar

Comples,
Chandival |
| 1 Farm

|

! .:'2_:- S I"'/%

1,64,90,28
2 (Approx)

| ﬁ:avertl:ﬂr.

]EEJ::T- I"'-..:J.hf‘-‘i 4
and 5

3
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Chandival
i,
Mumbai-
200 072,
“along with

shares af
| =nciely, ' |
& HSBC,  Tooz7ss (4400538,  Cavealor
Mumbai | 24g [ 0200
'Main | | |
[ Dranch
4. : inion | 31,;5?{':'2 | HE_:.\_-..-.;T | Ceu'e.-étur.
' Bank, 057414
' Bandra g I |
, | Branch !
|5 [Vancily 1153174 |130.75.29 | beten adoc
| Bank | 0 [ | Mgz
[ I Account, [ : ’Ei
Canzda |
6. | Bankof [ Nat Contents Crveakor
| | India, Hill | knawn |79t known |
Road, . |
Bandra
| Branech

4 .
4. The parties declare that s smd excepl  the
properties mentioned herein above, the decoased i

]]-LII. hFl"--E' r”:l_'.' ”I:hE]' -."'l:.a"(:'r;. |.|-“|l:'||_El:Ji: II!-'I |‘:|r:|| :-'_| s !'._lll-'
L .-;.- ]
N‘t._ o [ B ..: ; A (5] il
] I.ll. R .I .-
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and immoveable) as per the information available
with them, Therefore, the parties hereto expressly
agree that save and except the properties mentioned
herein above, any other assets including but not
limited to the bank accounts/PPF accounts of the
deceased held in State Bank of Patiala or State bank
of India (if any), both movable and immoveable,
discovered/ recovered aller signing of these consenl
terms, would belong to and be transferred in favonr
of the Doredaal~ Nozo solely without further

reference to any court of law, however the

,.g 'E_fia'-:”i:’ﬂ”“?fi-ﬁ*‘x fo.2 will inform the Caveator of the
=

same, prior to the transfer. Parties undertake to
execute and  register any  further deeds and

documents required for Lhis purpose.

(in the filing of the Consent terms and subject to
lerms as mentioned herein, the Caveator shall not
proceed further and  will withdraw the Caveal. The
Caveator thercfore subject to above, agrees (o
withdraw the Caveat filed by him and confirms that
he is not challenging the genuineness of the Will. It is
agreed that these Consenl terms shall be part ol the
Probate. Further the 10¢ Lepala nl 0.2 to 5 give thedr

consent for issuance of the Probate as per these

Consent Terms.
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q:?:

-

In view of these Consent Terms and subject to terp,
a5 mentioned herein and on withdrawal of Lhe Cavey,
and om consent heing given by the Caveator and thi
Pedond =2 tn 5, Office of the Prathonotary g
Senior Master will proceed to issue Probate as pap
these Consent Terms, of the Last Will and Testament
dated 20" May, 2012 of late Mrs. Rose IV'Silva (“the
said last will and Testament™ to the Predii i [-ag

=

expeditionsly as possible,

MNatwithstanding (he grant of probate in favour of the
Petitioner and notwithstanding the bequests made
under the said Last Will and Testament, Tebeaoigk
Nos. 2 and 3 agree and undertake not to claim any
right, title, claim or interest in any of the properties of
the deceased  testator bequeathed  under  the
aforementioned said Tast Will and Testament or

otherwise, save and except as provided hereinbelow.

D e bonelam |7 v

The Petitioner and/or T s TS 1T O T

issuance of probate, s per these Consent Terms

agree to exceute Deed/s of Transfer and/or any other
requisile document/s in favour of the Caveqtor as
mentioned in these Consent Terms iy respect of the
Hat i.e. 100% share in Flat No, 48, "B" Block, Rebello
House, Mangalorean Garden Home CTISL, 132, 11071
Road, Bandra (West), Mumbai qo0050 as well as 21l
shares and hcneﬁfls attached thereto and in respecl

page 10 of
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therenf ["Bandra Flat"),

Further agreed thal 5o0%
share of the

e deceased in Flat NosBoz, B Wing,
Hillside CHS 144, Raheja Vihar Comples,

Farm Road, Chandivali, Mumbai- 400 072 and 50%

share of the deceased in Flat No.Bo7-A, B Wing,

Chandivali

Hillside CHS Ltd,, Raheja Vihar Complex, Chandivali
Farm Road, Chandivali, Mumbai- 400 072 along with
all her rights, title and interest therein shall be

equally divided between the Cavealnr, fetesdant

Be bep el
tag and ,nE'L - nen 5 ("Chandivali Flats™). Tn all

Deeds, 1he - ULH'T"EJI%FJ:]HJ. 2 anl o no, 3
agree Lo join az Confirming Parties and shall execute
any other or further ljﬁl;'l'll’]'tt']lt as mav be required by

! . Oekenolowd™ :
the Caveator; = No, 1 for effectually

transferring the Flats as mentioned hereinabove.

The dececased held wvarious Bank accounts as

mentiatied herein below:

Sr. ~ Account
No, | Name of the numher
| bank B
1 'HSEC ., Mumbai | nnz2795240
Main Branch
2. HSBC  Mumbai oogz-zn AERR:
hranch
o, Union Bank, #156020574140

Bandra branch
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,?i:. 1471,

11.

Vanecity Credit 11531749
| Uniom, Canada
The deceased also held safety deposit locker at Bup,
of India, Hill Road, Bandra Branch the conlents g5

locker no. is nol known.

The LL'H“-:W"I nos. 2 to 5 further agree to give up
their claim to the bank accounts of the deceased
testator with HSBC Bank, Mumbai Main Branch
branch bearing account nos, 002735249 and ooz
200483, Union Bank, Bandra branch, bearing
aceount no. 315602010574149 branch in favour of the
Caveator and the said Bank Locker alongwith
contents therein. The ™esiaritishall immediately on
issuance of the Probate as per these Consent Terms
take necessary steps to transfer the funds lving in the
said bhank accounts to the l!;f brlcf?elf-.ng"ﬁc: i
fCaveator in the acr'-::ru}gll. az per the details provided
by him, The 'P'Q‘MH shall further, immediately on
issuance of the Probate, take necessarv steps for
opening the said bank locker, at Bank of India. Hill
Road, Bandra branch if anv in the presence of the
Caveator and shall handover contents thereof to the
Caveator at the same time.,

An amount of Ry, 2,019,558, 336 /-
Nineteen |

(Rupees Twao crore
itkh Fifty- eipht Thewsand Three Hundred

W T
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and Thirty-six only) during the period April 2014 to
Novembwr 2017 was transferred to Canadian Banlk

Account at Vaneity Credit Union A/C 11531749 held

; o o B o 11 L B i
by the deceased Testatar jointly with * g g e,

2 in Canada during the lifetime of the Deceased Z
: : Die, ngloul” 5
Testator. According o T A" no, 2, an amount <

in Canadian Dollars equivalent to Rs.BS5 83,006
(Rupees Fighty-eight Lakh Eighty-three Thousand
and  Ninety-gix only) was spent for the care,
medicines, doctor's visits, surgeries and hospital care
of the Deeceased Testalor. Thus, Lhe balance
remainder in the said joint account as on 27
September, 2022 is Canadian Dollars 275,000.00
equivalent to Rs1,30.75,240 {Bupers One Crove
Thirty Lakh Seventy-five Thousand Twe Hundred
and Forty only). The Respondent No. 1/ Caveator and
Respondents 3 10 5 unequivecally give up any right,
title, interest or claim in the amount of Canadian
Dollars  275,000.00 equivalent to Rs.1,30,75,240
(Rupees  Ome  Crore Thirty TLakh Seventy-five
Thouszand Twa Hundred and Farty only) which is the
remainder amount  lefl from the amounl as
puniferrid h the Deceased Teslator to lll'u: j;:-lirl'.ll_ -
qeeount of the Deceased Testator and RRNER TG

Mo 2 at Canada and shall not hereatter be ertitled 0

olaim any information wilh regard to the manner in

which the said funds were utilised, 11 s made clear

{hat any liability/s perl aining to lhe transfer to the

: i i

Rt n Y A

| - L .'r il
L] L o
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-3

. 3 .nnq::('t LT this
abowementioned bank aceeunt DL pefen el

e
7

paragraph, shall solely belong to the <7, i

o2,

The Respondent No. 1/ Caveator undertakes 1o hear
all arrears, present and fulure income tax, wealth b,
properly lax or any other tax as may be applicable
under the law and any and all statutory does included
but not limited to maintenance (arrears, present and
future) of the deceased Testator (which are not
ereated by the ‘E'LIH"'::':'ML

the entire estate of the deceased which is coming in

nos, @ o 5) in respect of

favor of Caveator including the said Bandra flat, and
the. zaid Chandivali flats. It being lhe clear,
unequivecal and EJ{?F&_.!:-H intention of the parties that
ey brsirig wly

the Treoner, Ponondant 2 and 3 shall not be
liable for any dues pavable in respect of the Deceased
or any part of her estate, unless the same is created
by them and/or they have any knowledge of the same
u;-_:-e_r..dﬁ.ur i _

which is not disclosed herein. | e N, 1
Caveator alone shall be liable to pay ;ﬂl stamp duty,
registration charges and/for society or other tranzfer
charges in respect of the transfer of the said flat at
Bandra and the Chandivali flats in the manner
: L] H—  nek ; -
preseribed herein. The i rm* - F -..f,-fq nelpnd

s No 2
Deirep,
and e Tk MNoug shall nat be liable to contribule

anything  towards the same. The Caveatorn

|:|z l-l.:..l’*n.;.-.-.-"'
- no. 4 and 5 agree and undertake to
S ! ':'_lh' . e - : |
- k., _.__.-' gb > 7 o '.
J o =1, :- .

Ganesh Lokhande
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'JHWL‘HHE indemnify and keep indemnified the
\'-"-..1.4.1”\" I'.T' Ll-—r.wf.ll-m.!' Mo 1- P I'-mr_Lﬂ.mt Selel L
PR N S L B 5 g . e, -\_]I |'I-\..-|,L_J

from and against any loss, damages, demand, action,

dispute, claim, costs, charges and expenses of any

Prym b H
nature, suffered or ‘-;u‘-;tﬂll‘.lfﬂﬂ h*. the oot
D:,Hm:lmai l.,{

il e 1 K and epnatT . NO.3 0N Account

of any claims and/or demands made and/or dispules
raised in relation o discharge of any of the statutory
or other liabilities of the deceased testator and/or
relating to the two flats and/or relating to any of the
other properties of the deceased testator coming to
the name of the Caveator as per these Consent Terms

and further agrees and undertakes to reimburse the
D Feoglguat ‘ﬂchm
Petiionier, = p.. o No, 2 and <o 2. No.g

any claim, cost, loss, demand, damage, dispute,

charges and expenscs crf any nature suffered or
Pleunile Eﬂm
sustained by the ~ ZU.zor, Mes Il Tew NOw 2 and

T-_g'i—tnd-q,h.l. No 0.3 in 'I'EE'[J-Cm therenf AS ﬂiufl‘!ﬂﬂld

Aanbar

1:1‘l|n1_,d1-at-':1}’ on the same being demanded by the

ealmi - wdT s rI.:‘u.-_I' i
p "EQHTM =+ o, 2 and oac L NG.3,

Tt is agreed that all the liabilities of Advocates for U

respective parties shall he borne by the respective

11.

party and in particular, Caveator chall not be liable to

fres, CORLS OT charges of the Advocales

]"“LLJ‘%H F
engaged by the ... for the presend

pay any

Testamentary Proceedings.

=y

i

4

rd



5-TS-66-2021.doc

. W] withl
14.  Drawn up decree to be digpensed

15, Mo Order as to cosls.

4 .
Dated this 19 day of December 2022

.--;ll

h

L af e e e T Blauoh bk

™ k] lt *PLin T T Ardvocates for F .iasesee
{pad u.nu-ﬂ Faanig | ;s

/'
e kgl S ik
EJPUI]UE L Mo, & i pERkanoETIE =t !
[ Through Constituent

AtorTIEY) M. oLl BlEed

N asdh. Bepundack
w - Advocite ¥or Rec L.

:.».-w.-J.'
e : ot a3 ADEMY wr}z and 3
{Thmugh Constituent °
;"'Lﬂ.ﬁl'nﬂa-:l i B -'_ul,.):v" e

'.L"' -“

o
sy

.-'.-.-."' T‘D_'E'_;_ T ' ﬂf]-]. If .ﬁ'l...ﬂr.l'—' 1'_:"-':i'-.'..-' F"_._:I
Caveator T2 T - —weees i

[ e
} 9!\.-"';- o
ﬂimﬂm'l %30, 4 [ Hene ef
- 2 Cheivirm BT
Pl H AL 5 | R N
' ) Btthu R
/,i%_{ﬂﬂmn,_! No.5 Advoeates for 7o : 1, <
0 ol qand 5
I!:,LR_LJ:H .
I
Ganesh Lokhande page 16 of

17



5-TS-66-2021.doc

The undertakings contained in paragraphs 4, 7 and 12 are accepted as
undertakings given to the Court. A copy of the Power of Attorney is taken on
record and marked Exhibit Y and Y-1 respectively. The amendments are
sought for, needs to be carried out forthwith. The re-verification is dispensed

with.

5. Learned counsel appearing on behalf Defendant Nos. 4 and 5

undertakes to file Vakalatnama within a period of one week from today.

6. The Testamentary Petition is disposed of in terms of the present

Consent Terms.

(ARIF 5. DOCTOR, J)
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