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16:08:33 IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO.1447 OF 2021
EMAMI AGROTECH LIMITED ....PETITIONER

V/s.
UNION OF INDIA THROUGH
SECRETARY MINISTRY OF FINANCE
AND MINSTRY OF LAW AND
JUSTICE AND ORS ...RESPONDENTS

Mr. Sriram Sridharan for Petitioner.
Mr. P S. Jetly, Sr. Advocate a/w Mr. J. B. Mishra for Respondent nos.2 & 3.
Mr. Anjani Kumar Singh for Respondent No.1

CORAM : K.R. SHRIRAM &
A.S. DOCTOR, JJ
DATED :27% SEPTEMBER 2022
PC. :

1 Prayer clause (a) reads as under:

“(a) That this Hon’ble court may be pleased to issue a writ of
mandamus or a writ in the nature of mandamus or any other
appropriate writ, order or direction under Article 226 of the
Constitution of India directing the respondents to grant the exemption
of the Social Welfare Surcharge amount in terms of the Exemption
Notification No.24/2015-CUS dated 8-4-2015 & 25/2015 dated 8-4-
2015.”7

In addition, in prayer clause (e) petitioner is also seeking refund of
the Social Welfare Surcharge wrongly debited from the Merchandise Export
from India Scheme (MEIS) / Service Exports from India Scheme (SEIS)
scrips held by petitioner from July 2018 onwards alongwith applicable
interest.

2 An identical issue was considered by this court where the court by

order dated 10™ August 2022 in Writ Petition No.8677 of 2019 disposed the
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petition. The order dated 10™ August 2022 reads as under:
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“l Mr. Prakash Shah tenders Circular No.3/2022-Customs issued on
01" February 2022 by the Department of Revenue (Tax Research
Unit), Ministry of Finance, Government of India. The same is taken on
record and marked “X” for identification, and for ease of reference,
the same is scanned and reproduced herein below :-
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F. ™o OB MRS ARG ) -TRE Section -0 BEC
Cionvermmenl of Indio d
Wiisiry of Finance
Depnrtivent ol Revenwe
{Tay Research Unil)

R

) Room Ma. 156, Morth ek
New Delll, dated the 17" of February, 2022

Tun,
Al Principal
(Freventive),

All Principal Chiel Commisskomners’ Chiel Commissioners of Customs & Ceatral Tax,

A:I Princlpal l'.-mmis.:!unem': Coammisstoners of Castoms'Castoms { Freventive),
Al Principal Commessiomers’ Commissboners of Customs & Central Tax

Chicl Commisioners’ Chiel Commissisners of Cusloms Costomns

Madamy Sir,

Swhject: Clarificalion regarding applicability of Social Welfare Surcharge an
goods exemprled from basic and pther customs dotics/oesses —res.

= Refereness have beer recoived wosiking clarificarion an the issus of apphcability ol Suctal
Wellars Surcharnes (5WH| nn poods thol are emempied from basic cusieams duty m lumes oo
cesses which ane levied ne 2 duty of custams. |r sbsence of any specific exempticn we Sacial
Wellars Sarcharge. conain feld farmations have laken 8 view that Socin

| Wellare Somcherpe
shall ke pavable on notivnal custonss duly 25 det=mmined on Tark [T mbe. .-

=

The maner bes heen sxaminsd. Social ‘Welkare Sarcharpe (SWHEY 19 levied amd callested
s duly of customs, vale Seetion 110 of the Finance Set, 2018 (173 of 2008} and is calcubated a1
the raie of B per cenl on the apgregae of duties. laxes mnd cesses which gre levied and callecied
b ehe Cientral Govonunent s a duly of customs on gocds. impected into India

3 In this repord, it may be nowd thas an present SWS spplics al the rase of 105 of the
apgregute of customs dutiss pavahle on import of goods and not on the value of imported goads.
IT aggregale customes duty pazuble + sem on acccunt of an exzmphion, the $WS shall bo
compited ns L0% of valee egual w "WNil° (s agprepats amoant of customs disties pasuble is
et Law does nol requine computation of SW35 on a natiara! customs duly cabculated af tariff
Tate wherne applucahls aggregnte af duties of customs is 2ém,
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£ oF Social Wolfars Surcharge posyahle wosld be “RNal®

. T, 18 e e A R e dutics (which T the base for compuation of SWS)

o e g SV S has ot ot

S The combents of this circobar may please be brought 10 the modice oF trade and indasory
dlaran Ehe issue of Trades Public notices. The fickd formations may also be by ssetiirved
rheis regaed. Difficolty, if any, in the implementatson of thas Circular mmay e brougha 1o the notice
=l he Bosrd., Hindi wersion follas:s.

W cnars fadth fullw,

(Hiatish ¥ armatakh

Linder Secreiary to the CRavermsossmt o Erclias

2 In view of the circular, the grievance of the Petitioner, Respondents
debiting notional social welfare surcharge in the duty credit scrip
issued under the Merchandise Export from India Scheme (MEIS) is
resolved.

3 In view of the circular, certainly Petitioner will be entitled to re-
credit and/or refund of notional social welfare surcharge in the duty
credit scrip issued under MEIS in the goods imported by Petitioner.

4 Respondents to do needful within 8 weeks of receiving copy of this
order.

5 Petition accordingly stands disposed.

6 In view of the circular, we would add that those parties, who have
not filed petition in this court, will also be able to take benefit of this
order.”

3 Mr. Mishra and Mr. Sridharan submit that order in Writ Petition
No.8677 of 2019 will squarely applied to this petition as well.

4 In the circumstances, respondents are directed not to auto debit from
petitioner’'s MEIS and SEIS scrips any amount towards Social Welfare

Surcharge.

5 Moreover, any amount deducted shall be refunded to petitioner within
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8 weeks of receiving an application from petitioner for refund. Mr.
Sridharan states that necessary application for refund to justify the quantum
of refund will also be filed. Refund shall be issued together with interest
thereon in accordance with law.

6 Petition disposed.

(A. S. DOCTOR, J.) (K.R. SHRIRAM, J.)
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