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IN  THE  HIGH  COURT OF  JUDICATURE  AT  BOMBAY

CIVIL APPELLATE JURISDICTION

FIRST APPEAL NO.1194 OF 2013

The New India Assurance Co. Ltd. )

Ro II, Jeevan Seva, 2nd Floor, )

Santacruz (W), Mumbai 400054. ) ….Appellant

       Versus

1. Shri Nixon Rudolf

    D’Cruz Chawl, Room No.1, )

    Bamanwada Hill, Vile Parle (East), )

    Mumbai 400 056. )

2. Mr. Dattaram P. Masang )

    R/7 Saudam Chawl, )

    Subhash Road, Vile Parle (East), )

    Mumbai 400 057. ) ….Respondents

Ms. Poonam Mital, Advocate for the Appellant.
Ms. Amrin Khan i/b. Mr. A. M. Gokhale, Advocate for the 
Respondents.
              

        CORAM :   S. G. DIGE,   JJ.

           DATE     :  13th  DECEMBER, 2022.
        

JUDGMENT   :   

1. Being  aggrieved  and  dissatisfied  by  the  judgment  and

order passed by the Commissioner of Workmen's  Compensation

and Judge, Labour Court at Mumbai (for short "the trial court"), the

appellant -insurance company (original respondent No.2) preferred

this appeal.
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2. Brief facts of the case are as under :

On 25th March, 2000, respondent No.1-original applicant

(for  short  "the  applicant")  was  driving  auto  rikshaw.  He  was

proceeding to Shivaji Chowk, at the relevant time, his auto rikshaw

was dashed by another vehicle.  In the said accident, he sustained

serious injuries.   He filed claim petition for  getting compensation,

which is allowed by the trial court.  Against the said judgment and

order,  this appeal.

3. It  is  the contention of  learned counsel  for  the appellant

that  no  employee-employer  relationship  was  proved  between  the

applicant and respondent No.2 before the trial court, but, this fact is

not considered by the trial court.  Learned counsel further submits

that the trial court has considered monthly income of the applicant

@ Rs.2000/- per month which is on the higher side.  The disability

certificate produced by the applicant was not proper, in spite of that,

it  is considered by the trial  court.   Hence, requested to allow the

appeal.

4. It is the contention of learned counsel for respondent No.1

that the witness who has been examined by the appellant before the
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trial court has admitted in his cross-examination that he did not meet

the applicant. In spite of that, in the investigating report submitted by

him  to  the  appellant,  he  has  stated  there  was  no  employee-

employer relationship between the applicant and respondent No.2,

which is false.  The applicant was driving the auto rikshaw owned by

respondent  No.2.   The trial  court  has considered  all  the aspects

while  awarding  compensation.   Hence,  requested  to  dismiss  the

appeal.

5. I have heard both learned counsel, perused the judgment

and order passed by the trial court.  It is the contention of learned

counsel  for  the appellant  that  monthly  income of  the applicant  is

considered on higher side i.e. Rs.2000/- per month. The applicant

has deposed that  he  was getting  Rs.2500/-  per  month  but  while

calculating  the  compensation,  the  trial  court  has  considered

Rs.2,000/- per month on the basis of minimum wages applicable at

the  relevant  time  of  accident,   on  that  basis,  compensation  is

awarded. As monthly income the the applicant is considered on the

basis  of  Minimum Wages Act,  hence,   I  do not  find merit  in  the

contention of learned counsel for the appellant that the income of

the applicant was considered on higher side.  
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6. In  respect  of  the  disability  certificate,  the  applicant  has

examined   Expert  Witness  -  Dr.  Kshitij  Shah  at  Ex.U-18.   This

witness has treated the applicant at Cooper Hospital, Mumbai, he

has issued the disability certificate.  In my view, this is an expert

witness  who  has  examined  the  applicant  and,  issued  disability

certificate.  Cooper Hospital is a Government Hospital.  So there is

no question of doubting the disability of the applicant.

7. It  is  the contention of  learned counsel  for  the appellant

that employee-employer   relationship is not  proved.  Though, the

case against respondent No.2 proceeded ex-parte, admittedly, the

auto  rikshaw  which  was  driven  by  the  applicant  belonged  to

respondent No.2.  The trial court has observed that it  proves that

there  was  an  employee- employer relationship  between  the

applicant and respondent No.2. On the basis of investigation report

submitted  by  the  appellant’s  witness,  the  appellant  is  denying

relationship of employer and employee.  It is significant to note that

the appellant’s witness in cross-examination admitted that he never

met the applicant,  then the question remains on which basis  he

comes to the conclusion that there was no employer and employee

relationship between the applicant and respondent No.2. It proves
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that his investigation report is false.

8. In view of the above, the appeal is devoid of merit and I

pass the following order :

1. The appeal is dismissed. No order as to costs.

2. Respondent  No.1  (applicant)  is  permitted  to  

withdraw  the  amount   along  with  accrued  

interest thereon deposited by the appellant, if  

not withdrawn.

9. Pending  civil  applications,  if  any,  will  not  survive  for

consideration and same are also disposed of.

    

           (S. G. DIGE, J.)            
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