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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION
WRIT PETITION NO. 708 OF 2022

Amol Gaikwad and ors .. Petitioners
Versus

The State of Maharashtra (thru

Industries Energy Labour Dept & ors .. Respondents

Mr. Prashant Kshirsagar i/b Sarvadnya Legal Associate for the

petitioners.
Mr.PV. Nelson Rajan, APP for the State.
Mr.Nitin Kulkarni for the respondent.

CORAM: RAVINDRA V. GHUGE, ].
DATED : 31*JANUARY, 2022

PC:-

1 Rule. Rule made returnable forthwith and heard

finally by the consent of the parties.

2 The petitioners are permanent employees of the
Company “Bilt Graphics Paper Products Ltd” at Bhigwan. It is
undisputed that respondent no.3 by name “Ballarpur Industries
Employees Union Unit, Bhigwan, is the recognized Union in the

said establishment.
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By this petition, the petitioners have put forth prayer

clauses 17 (A) and (B) which read as under :-

4

(A)  That this Hon’ble Court be pleased to issue a writ of
certiorari or any other writ, order or direction calling for the
record and proceeding of the Deputy Registrar of Trade
Unions has in Application No. 03/2020 and after going
thrugh the legality, validity and propriety thereof be pleased
to quash and set aside the impugned judgment dated
29/01/2021 which is at Exhibit “A” to the Petition :

(B)  After going through the documents on record it may

be directed to issue the consent certificate for adjudicating
the matter before the Ld. Industrial Court.

The petitioners are before the Court on the basis of an

application filed by them under Regulation 23 (1) of the

Mabharashtra Trade Union Regulations, 1927 which are framed
under the Trade Unions Act, 1926. Regulation 23 of the said

Regulations, reads as under :-

Tilak

“23.  Manner of referring dispute to Industrial Court
under section 28-1A. (1) Any person desiring to
obtain the consent of the Registrar under sub-section
(1) of section 28-1A for the purpose of referring a
dispute to the Industrial Court under that sub-section
shall make an application to the Registrar in Form "K".

(2) On receipt of the application under sub-rule (1),
the Registrar shall make such inquiries as he may deem
fit; and if he is satisfied that any dispute of the nature
referred to in sub-section (1) of section 28-1A exists he
may give his consent in Form "L", called the consent
certificate.
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(3) On receipt of the consent certificate under sub-rule
(2), the applicant shall then refer the dispute to the
Industrial Court in Form "M" and enclose therewith
the consent certificate in original.

Form “K” is prescribed under Regulation 23(1) for

preferring the application for seeking a consent certificate, under

section

28(1-A), which prescribes the power of the Industrial

Court to decide certain disputes. The said Section reads as

under :-

“28(1-A) Power of Industrial Court to decide certain
disputes — (1)Where there is a dispute as respects whether
or not any person is an office-bearer or member of a
registered trade union (including any dispute relating to
wrongful expulsion of any such office-bearer or member)
or where there is any dispute relating to the property
(including the account books) of any registered trade
union any member of such registered trade union for a
period of not less than six months may, with the consent
of the Registrar, and in such manner as may be
prescribed, refer the dispute to the Industrial Court
constituted under the Bombay Industrial Relations Act,
1956 for decision”.

6 For the sake of brevity, Form “K” is reproduced as
under :-
FORM ‘X’
[See Regulation 23(1)]
TRADE UNIONS ACT, 1926
Application to the Registrar
Name of the Trade Union -

Registration Number

Tilak
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(Address)
Dated this ...... day of ...20

To,
The Registrar of Trade Unions,
State of Maharashtra, Mumbai.

Sir,

1/We have to inform you that a dispute of the nature
described in Annexure .......... has* arisen as respects
whether or not Shri/ Sarvashri ........ is a member/office
bearer/are member/office bearers* relating to the property
of the....... Union mentioned below.

[/We have, therefore, to request you to kindly make such
inquiries as you deem fit under Regulation 23 of the
Maharashtra Trade Unions Regulations, 1927, and if
satisfied, to communicate your consent in writing to the
undersigned so as to enable him/them to refer the dispute
to the Industrial Court, Mumbai.

[/We hereby affirm that [ am/we are a member/members of
the said Union for a period of not less than six months.

Yours faithfully.

*To be struck off if not applicable

7 Form “K” is a format in which the Union has to make
an application for seeking consent of the competent authority
which is the Registrar or the Assistant Registrar, as the case may
be, who has to be satisfied that there is a dispute between the
applicants and the Union, and such a dispute will have to be
referred to the Industrial Court for adjudication. While assessing

whether there is any dispute, only to form an opinion that the
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dispute exists, the Registrar has to make enquiries under
Regulation 23(2), as he may deem fit. The Registrar is not
mandated to resort to a fact finding adjudication exercise. He
only has to conduct such enquiries by which he could be satisfied
that a dispute exists under sub-section 1 of Section 28(1-A). This
would clearly indicate that the Registrar has to perform an
administrative function of making an assessment as to whether

there exists a dispute.

8 In the present case, the petitioners have tendered a
detailed application running into six pages, in the nature of Form
‘K’. It requires no debate that the application need not be as brief
as is form “K”. The matter that is set out is important and not the

form.

9 [t is an admitted position that these petitioners have
filed their application (undated) on 14/05/2018 which is the date
on which the Registrar Trade Unions received it from the
petitioners. By a communication dated 21/09/2019, the Dy.
Registrar conveyed to the petitioners that an order has been
passed granting a consent certificate for referring the dispute to
the Industrial Court. The Union preferred Writ Petition N0.985
of 2020, challenging the consent certificate. It was held that the
Dy. Registrar proceeded on the footing that these petitioners were

denied membership of the Union and therefore, the consent

Tilak



6/18 11 WP 708-22.doc

certificate could not have been granted. However, since several

documents were not taken into account by the Dy. Registrar, this

Court vide order dated 11/3/2020 set aside the order of the Dy.

Registrar and remitted the matter to his office for a re-

consideration afresh.

10

By the impugned order dated 29/1/2021, the present

Deputy Registrar has refused to issue the consent certificate. He

has held in paragraph no.8 and 9 as under :-

Tilak

“8) [t is also important to note that from the record it
reveals that the applicants themselves made an application
before this Authority on 06/12/2018 inter alia contending
that, the Union may be directed to admit them as members
of the union. It is pertinent to note that the said application
was opposed by the union inter alia contending that under
which provisions of law the Registrar has a power to direct
them to admit as a member of the Union. At the cost of
repetition I say that my predecessor earlier granted the said
application by an order dated 31/07/2019 and granted a
Consent Certificate to the applicants inter alia observing
that they are deemed to be the members of the union. The
said certificate was challenged by the opponents before the
Hon'ble High Court and the said certificate was set aside by
Hon'ble High Court. Thus, from the record it is crystal clear
that the applicant themselves accept before the authority
that they are not the members of the Union and they may be
admitted as members. Thus, once having admitted the
position they are not the members of the Union later on
they cannot conveniently contend that they are the
members of the union. Thus, the applicants have mercilessly
failed to prove that they are members of the union as
contemplated under Regulation 23 of the Maharashtra trade
Unions Regulations, 1927.
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9 The applicant has contended before me that the
subscription was collected from the members no receipts
were issued to the members. But in order to satisfy me I
called for the membership receipt book at random from the
opponent Union and the opponent Union has shown me
the said receipt book. Thus, the stand of the applicant on
that account cannot be accepted. I have also gone through
the annual returns filed by the opponent Union before the
Authority under regulation 17 (1) the Rules in Form-I and I
found that in clause number 12 and 13 they have shown the
memberships of the employees and accordingly, the audit of
the union is duly audited and certified by the Chartered
Accountant and none of the members had made any
grievance about the audit. In fact, after 2018 the Annual
General Meeting was held by the opponent Union and
union accepted the said accounts by passing the resolution
and therefore, it cannot be said that the applicants are the
members of the union. Thus, in view of the judgment of
Supreme Court of Borosil Glass work, if the applicants have
grievance that the Union has not admitted them as a
member then the remedy lies to the Civil Court and the
only members of the union can raise a dispute under Section
28 (1-A) of the Trade Unions Act, 1926.

The applicants have submitted written submission
in support of their claim on 18.12.2020. In the said
application the applicants have once again demanded the
record from the Opponent Union. The opponent Union
had produced the record before me. However, the union has
specifically stated that the said record being it’s internal
matter should not be shared with the non members. I have
gone through the record of membership, receipt book and I
am satisfied that the applicants names do not appear in the
records during the relevant period. Therefore, applicants
having not proved their membership, cannot demand the
record of the Opponent Union.

In the said submission, the applicants have referred
to section 52 of the MRTU and PULP Act along with
regulation 146 of Industrial Court Regulations, which
stipulate an obligation on recognized union to file periodical
returns, it has no relevance in the context of this matter.
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Similarly the rule 16 cited by the applicants also has no
relevance.

I have also gone through the judgments submitted
by the applicants. The judgment of Mahindra and Mahindra
Workers Union is the point meaning of consent and the
other judgment of Kisan Rathi vs Dinkar Patil, it is under
Indian Evidence Act. It is totally irrelevant in context with
this matter.

The applicants have failed to prove that they are
the members of from January 2017 to December 2017.
Thus they failed to prove that they were members of the
union for six months prior to filing the application
14.05.2018 and form K for seeking consent as required
under Section 28 (1-A) of the Trade Unions Act' 1926.
Hence the following order is passed.

ORDER

The application filed by the applicant dated
14.05.2018 and subsequently 16.03.2020 is hereby rejected.

11 The petitioners, in the very first paragraph of their
application, have stated that “TTciiel THRERIAH fa 3151 Bl P,
IR ¥ APRER ¢ fdoe ME FoHed HIRawd! TEmRe]

SSECI Tt Tsot AT o TS 3TTecl”.

12 [t is thus apparent that the petitioners have claimed to
be the members of the Union. The learned Advocate for the
Union admits, on instructions, that petitioner no.2 was an office
bearer of the Union in 2011. Petitioner no.2 contends that he was
the Vice President of that said Union for the period 2005 to 2011.
In my view, the Registrar cannot adjudicate upon the merits of

the dispute as to whether petitioner no.2 was the Vice President

Tilak
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of the Union till 2011, or that he has been illegally unseated
thereafter. This aspect has to be left to the Industrial Court which
could consider the oral and documentary evidence, as may be

recorded before it, and then decide the issue.

13 On the second page of the Application at clause 3, the

petitioners have specifically contended as under :-

“3) UAd Afead ool GRSl NG hl T
PITIRIBGT el S, UNd, PIURATE! BRI 3Tl
HUTHETAT TTedt feeft STet A1et. #eU <1 It ract geciera

14 The question that arises is, as to whether the
contention of the petitioners that they had been contributing to
the Membership of the Union and yet are not issued with
receipts, should be decided by the Dy. Registrar or whether this
dispute should be adjudicated upon by the Industrial Court.

15 In paragraph no.4 of their application, the petitioners

have contended as under :-

8) I PR JUf FROIMTS! olaR AT PRR el ST,
IR, PRRYY el Aok Feeedr Uit aurieiaga

TH T R Eel] STl Sl TS A T AR
TR, Jiell I GRR AT BIUIR AT8!. 3 I JoN eRkel
ST, T =TT SR ATHMT AT SR FaHUTd agell
peft ST, ot YerH aufhIdt 9,00,000 /- (HId TTRY Beh) BRI
I AT STEIC PIFIR MMYh PRI AL U TRTe ST
&l ST el 9 PIURITal BRI Hiffldel STd ATel o1
Yo OURINT B Hd I Sfedel d dfed Il
AFTEAT 0T SUATd AT,
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16 In paragraph nolO of their application, the

petitioners have contended as under :-

“q0) PHUHIT PR HYIGRT 7L 003 UNT HIFFRIEIT
TIRRT 90 B, HUM, Jof 00¢ R YooH HUM, Jef
2099 #E 9Yoo/- UM, IHMEC 098 - PRI
Yooo/- . U HRUANT 3TTetl. BYAIRMYT fAIEd 378 URe],
VAt AISH T DIUATHINIS! W detl. AT DISe! Seid
e df §d I ey 9 g gAY FBUH e

17 The learned counsel for the petitioners submits that
as the Union did not issue any receipts, they are handicapped
from demonstrating that they continued to be the members of the
Union till 2018. It is pointed out on the basis of the arrears
calculation slip (October 2013 to August 2014) with reference to
one petitioner at page 59 of the Petition Paper Book that the
Union fund of Rs.5,000/- was apparently deducted from the
salary. It is then pointed through the salary slips with regard to
N.M.S. Agreement Arrears slip for October 2017 to March 2019,
that these petitioners contributed Rs.1500/- as per LTS Clause
10(iv), to the Union. It is their further allegation that as the
Union is being administered by self centered office bearers,
whoever raises a dispute about the financial mismanagement of
the Union, the President/Secretary take a stand that such
aggrieved worker is not the member of the Union. The record
reveals that till 2011, the contributions made by these petitioners

towards the Union, is admitted.
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18 The petitioners contend that the Union conveniently
takes a stand that these petitioners are not it's members, by
denying their membership, only because they have raised a voice
about the mismanagement of the Union. A civil dispute cannot
be raised by the petitioners inter-se, the Union. The modus
operandi adopted by the Union of not issuing membership
receipts to any worker is by way of a defence mechanism to deny
the membership of the disputing worker so that no consent
certificate is issued and the matter does not reach the Industrial
Court, which alone could embark upon a fact finding exercise by

recording oral and documentary evidence.

19 The learned Advocate for the Union has strenuously
contended that this Court should accept the submission of the
Union that if the petitioners do not have receipts to indicate their
membership, they are deemed to be non-members of the Union.
He then submits that the contribution towards the Union upto
March 2019 which is paid by the petitioners, is not by way of
Union Membership contribution, but is by way of an
acknowledgment of the efforts of the recognized Union in
arriving at long term settlements under Section 2(p) of the
Industrial Disputes act, 1947. This cannot be construed as Union
Membership fee. He therefore, submits that though these
petitioners may be members of the Union till June 2011, all union

contributions ranging from Rs.1500/- to Rs.5,000/- having been

Tilak
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paid by these petitioners, were not union membership
contribution, but were by way of a Union donation for the efforts

taken by the Union in signing various settlements u/s.2(p).

20 [ find certain documents placed on record by the
Union pertaining to the annual returns for the year December
2014. The contribution from the members of the Union till
December 2014 is shown to be Rs.37,15,000/ (Rs.Thirty Seven
Lakhs Fifteen thousand). It is not disputed that such large

contributions have further increased in the following years.

21 Vide the impugned order, I find that the Dy. Registrar
has only made passing references (in the reproduced portions
herein above) that he has seen the records as well as the audited
certified report by the Chartered Accountant to conclude that
these petitioners are not members of the Union. There is no
dispute that the present contribution toward Annual Union
Membership per worker is Rs.5,000/-. In December 2014, the
Union’s total Annual Collection was Rs.37,15,000/-, which may
include other Union contributions, donations etc. The
undisputed aspect is that these petitioners were the members of
the Union till 2011. Whether they were deprived of Membership
receipts or whether their contributions are reflected in the Audit
reports, or whether their contributions were towards Union
Membership fees or by way of gratis to the Union, are aspects

which need to be investigated into by a Competent Authority and
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there is no dispute that such investigation, assessment and
conclusion on these aspects could be drawn/arrived at, only by
the Industrial Tribunal and not by the Dy. Registrar Trade
Unions. Moreover, it appears that the Dy. Registrar has avoided
making references to the various documents purportedly placed
before him, in the impugned order, which creates a doubtful

picture.

22 In Bocaro Steel Workers Union Vs. State of Bihar,
2000 Vol.I LL], 117(Patna High Court), it was observed in the

light of several decisions of the Hon’ble Apex Court that the

Registrar of the Trade Unions has no authority to adjudicate upon
the dispute itself, leave alone whether there was a valid election or
not. It was held that he does not have the authority to adjudicate
as to which body was validly elected. This is to be left to the
Industrial Court to conclude on the merits of the dispute raised.
The Registrar also does not have the authority to direct election to
be held or nominate his nominee to supervise the election. In
short, it is an administrative function of the Registrar to refer a
dispute to the Industrial Tribunal, if he forms a prima facie view
that there is a dispute which deserves to be adjudicated upon,

subject to the disputants fulfilling the requirements of law.

23 In Baddruddin Quereshi vs. B.V. Bhadraiyya & Ors,
2003 Vol.3 LL], 1050 (The Division Bench of the Chhatitsgarh

High Court), decided whether the Registrar could deal with the

Tilak
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merits of the matter. It was held that it is the Industrial Court

which has to decide the case on it’s merits.

24 What is laid down, in the light of the view taken by
the learned Division Bench of this Court in Mahindra and
Mahindra Workers Vs. State of Maharashtra, (2005) 11l LL] 283,
is that the consent certificate means nothing more than a
reference and the dispute is finally to be decided by the Industrial
Court. It was held that the disputant should aver that he is the
Member of the Union which gives him a right to raise a dispute

which can be referred to the Industrial Tribunal.

25 In Rashtriva Girani Kamgar Sangh, Sholapur and ors.
Vs. Vithal Ramchandra Shinde and ors, Writ Petition No.

9194/2018 decided by this Court at the Principal Seat on

5/12/2018, it was concluded that the disputant must be a
Member of the Union for atleast six months, preceding the day
on which the dispute is raised. In Borosil Glass Works Ltd

Employees Union Vs DD Bambode and ors, 2001 (1) Bombay
Labour Cases, 343, it has been held that the Section specifically

provides that, it can be invoked only by a person, who has been a
Member of such registered Trade Union for a period of not less
than six months, which is prior to the date of reference i.e. the

date on which the dispute is raised.
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26 Even before this Court, the petitioners have stated on
oath that they continue to be the members of the Union. The
Union contends that it has a Membership of only 456 workers
out of the total 743. The specific issue raised by the petitioners is
that the Union, though has collected various amounts from these
petitioners, has camouflaged the said contributions as being
gratis payment made to the recognized Union towards the efforts
put in by the Union as a recognized Union for arriving at long
term settlements. Such disputed aspects can only be considered,
after recording of oral and documentary evidence, which exercise

can be performed only before the Industrial Court.

27 The petitioners cannot be rendered remedyless,
inasmuch as, a peculiar dispute is raised by the petitioners in the
backdrop of the admitted fact that they were the members of the
recognized Union earlier. The continuance of their membership
is now disputed. It would be appropriate for the Industrial Court
to consider the oral and documentary evidence and conclude
whether it is proved that the petitioners continue to be the
members of the Union, until 6 months prior to the date of their
application i.e. 14/5/2018.  In this backdrop, it would be
appropriate to record that if eventually, it is proved that either the
petitioners were not members of the Union as in 2017-2018, or if

it is revealed that the Union had suppressed and camouflaged
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their membership, the Industrial Court could impose appropriate

costs on that party which is found to have played a fraud.

28 These proceedings have already been remanded back
to the Dy. Registrar, earlier. The consent certificate issued earlier,
was quashed and set aside by this Court. By the impugned order,
without discussing the documents placed before it, the Dy.
Registrar has come to a conclusion that the applicants have not
proved their membership and that they cannot demand the
records of the Union to prove that they were members of the
Union. In my view, this being a peculiar dispute wherein the
petitioners are admittedly members of the Union earlier, and now
the Union denies that they continue to be it’s members in the face
of different types of contributions made by the petitioners, the
Dy. Registrar should have referred the dispute to the Industrial
Court for an adjudication. If the case of the Union is truthful, it
need not fear an adjudicatory process in the peculiar backdrop of

this case.

29 In Arun & Ors Vis. Member, Industrial Court & ors
2011(3) LL], 826, this Court has concluded that the Industrial

Court is required to find out as to whether the disputant before it,
was or was not a member of the Trade Union. While dealing with
this issue, the Industrial Court found that the enrollment of the

petitioner itself, is not justified. It was thus concluded that
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Section 28(1-A) confers the jurisdiction on the Court to go into
the disputes that are referred to it by virtue of the consent
certificate. Such consent letter, permits the holder thereof (the
disputant) to approach the Industrial Court with the dispute that
he has raised. This, therefore, settles the issue that the Dy.
Registrar/Registrar  Trade Unions is only discharging
administrative function of assessing as to whether there is any
dispute or not, and in doing so, he must prima facie gather that
the disputant is a Member of the Union. In the peculiar case as
like the one in hands, a disputant cannot be rendered remedyless
in the face of a serious averment of continued membership which
is prima facie supported by documents that their membership is
being camouflaged so as to challenge their status and avoid the

issuance of a consent certificate.

30 In view of the above, I find that it would be
unnecessary to remand the matter again to the Dy. Registrar of
Trade Unions. Considering the material available and such
material in the custody of the Union, which can be produced
before the Industrial Court, it would be improper to once again
remand the matter to the Dy. Registrar and more so, when I find
that a case of suppression of the membership of the petitioners
and camouflaging their membership contributions under the
guise of union donations, could be gone into by the Industrial

Court.
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31 As such, this Petition is allowed. The impugned order
dated 29/1/2021 delivered by respondent no.2 is quashed and set
aside. The said respondent Dy. Registrar of Trade Unions is
directed to issue a consent certificate u/s.28(1-A) of the Trade

Unions Act, 1926, on or before the 28" Day of February, 2022.

32 Rule is made absolute in the above terms.

33 At this stage, the learned Advocate for the Union
prays for staying the operation of this order for a period of 8
weeks. The learned Advocate for the petitioners opposes the said
request. Considering the facts and circumstances which I have
taken into account while arriving at the above stated conclusion
and since I have granted time to the Dy. Registrar to issue a
consent certificate by 28/02/2022, the request of the Union, need

not be entertained.

RAVINDRA V. GHUGE, ]
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