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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO. 12680 OF 2018

Shri. Dhondiram Narayan Dhope & Ors. ...Petitioners
Versus
Shri. Chandrakant Anna Gore & Ors. ...Respondents

Mr. Balasaheb Deshmukh, for the Petitioners.
Ms. Manisha Devkar, for Respondent No.1.
Mr. S. D. Rayrikar, AGP, for Respondent Nos. 2 & 3.

CORAM : MADHAV J. JAMDAR, J.
DATE : 22nd July 2022

1. Heard Mr. Balasaheb Deshmukh, learned counsel appearing for
the Petitioners, Ms. Manisha Devkar, learned counsel appearing for
Respondent No. 1 and Mr. S. D. Rayrikar, learned AGP for Respondent

Nos. 2 & 3.

2. By this Petition, the Petitioner has challenged the order dated
22" November, 2016 passed by Tahsildar, Malshiras in Case No. Road/SR
20 of 2016 filed under the provisions of Section 5 (2) of the Mamlatdar’s

Courts Act, 1906 (hereinafter referred to as “the said Act”) as well as the
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order dated 30™ August, 2018 passed by the Sub-Divisional Officer,
Malshiras Sub-Division, Malshiras, Akluj in RTS Revision/Appeal/No. 2 of

2017 filed under Section 23 (2) of the said Act.

3. Mr. Deshmukh submitted that, the said proceedings are not
maintainable as there is no road in existence as contended by the
Respondent No. 1. He submitted that, the Respondent No. 1 has not come
to the Court with clean hands as it has been suppressed that adjoining land
bearing Gat No. 383 belonging to the relative of the Respondent No. 1 and
the Respondent No. 1 can use the said land for approaching his land. He
further submitted that the Tahsildar has gone beyond the scope of the said
proceedings and in fact the order not sought by the Respondent No. 1, was
granted. He submitted that there is no finding recorded that there is
constructed road or any approved road passing from his land to the land of
Respondent No. 1. He submitted that the Respondent No. 1 has not even
contended any easementary right. He further submitted that, the Respondent

No. 1 has not produced any documentary evidence to support his case.

4. On the other hand, Ms. Devkar, learned counsel appearing for
the Respondent No. 1 submitted that the Gat No. 383/3 (Part) belonging to
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the Respondent No. 1 and Gat No. 383/3 (Part) belonging to the Petitioners
was purchased by both of them from Muktabai Ganpat Dhope. The
Respondent No. 1 has purchased the land by registered sale deed dated 22™
August, 2008 whereas the Petitioner has purchased part of the said land by
registered sale deed dated 28" January, 2014. She submitted that, it is
specifically mentioned in the registered sale deed dated 22™ August, 2008
executed in favour of the Respondent No. 1 that there is road available on
the west side on the balance portion of Gat No. 383/3. She submitted that,
the said transaction was recorded in record of rights by mutation entry No.
1297 on 24™ March, 2009 and the said mutation entry was certified on 30"
April, 2009. The said mutation entry clearly records right of user of the said
road. She submitted that Respondent No. 1 is in continuous user of the said
road since purchase of the said land. She pointed out that the findings
recorded by the Tahsildar as well as the Sub-Divisional Officer and
submitted that as concurrent findings are recorded, no interference of this
Court under Article 226 an Article 227 of the Constitution of India is

warranted.

5. Before considering the rival contentions, it is necessary to
mention that this Court by order dated 18™ June, 2019 admitted the present
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Writ Petition by passing the following order :

“The Order impugned herein is passed by the Sub-
Divisional Officer, Malshiras under Section 23(2) of the
Mamlatdar Courts Act, 1906. The issue involved in the
present Petition is referred to the larger Bench by the co-
ordinate Bench (Coram:- Shri. A. S. Chandurkar, J.) at
Nagpur of this Court in Prashant Prabhakarrao Mukkawar
Vs The Sub-Divisional Officer, Pusad & Ors. (Writ Petition
No. 387 of 2017, dated 12" April, 2018).

In view thereof, Admit.

Interim relief in terms of prayer clause (b).

The parties are at liberty to mention the matter after

the decision of Larger Bench.”

6. It is specifically mentioned in the order that the issue involved
in the present Petition is referred to the larger bench by the co-ordinate
bench at Nagpur and therefore, the Writ Petition is admitted and interim
relief in terms of prayer clause (b) was granted. It is specifically mentioned
that the parties are at liberty to mention after the decision of the larger

Bench.

7. In the present case, the impugned order dated 30" August, 2018
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has been passed by the Sub-Divisional Officer, Malshiras Division, Akluj.
The issue referred by the co-ordinate Bench at Nagpur by order dated 12"
April, 2018 is as follows.

“Whether it is permissible for the Collector to delegate
powers conferred on him by Section 23 (2) of the
Mamlatdar Courts Act, 1906 to any Sub-Divisional Officer
as defined by Section 2 (34) of the Maharashtra Land
Revenue Code, 19667 If such delegation of powers is
permissible, whether such delegation would entitle the Sub-
Divisional Officer to exercise jurisdiction under Section 23

(2) of the Mamlatdar Courts Act, 1906.”

In view of said reference by the co-ordinate bench the said
issue was referred for decision to the Division Bench. The said issue was
answered by the Division Bench by order dated 31.07.2019 passed in Writ
Petition No. 387 of 2017 along with Writ Petition No. 8235 of 2017 in
paragraph 13 as follows:-

“In view of the aforesaid discussion, we answer the
reference and hold that the delegation of power by the
Collector under sub-section (2A) of Section 23 of the
Mamlatdars’ Courts Act to the Deputy Collector or
Assistant Collector, who is working as the Sub-Divisional

Officer of the concerned divisions of the district, is correct,
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legal and proper. We, however, hold that if any dispute
arises as to whether a particular Sub-Divisional Officer is
not the Assistant Collector or Deputy Collector or Assistant
Commissioner, as is referred to in sub-section (2A) of
Section 23 of the said Act, it can be decided on its own
merits, and in none of the decisions referred to above, such

dispute was ever raised and decided.”

8. Thus, it has been held by the reference Court that delegation of
power by the Collector under sub-Section 2(A) of Section 23 of the Said
Act, to the Deputy Collector or Assistant Collector working as Sub-
Divisional Officer of the concerned division of the District, is correct, legal
and proper. In view of decision on reference by the Division Bench, Mr.
Deshmukh, learned counsel appearing for the Petitioners fairly submitted

that he is not raising the said contention.

9. The factual position on record shows that one Muktabai
Ganpat Dhope was the original owner of Gat No. 383/3 totally admeasuring
00 H 81 R and Pot Kharaba 0 H 80 R. Out of the said Gut No. 383/3,
Muktabai Dhope sold the land admeasuring 0 H 40 R to the present

Respondent No. 1 by registered sale deed dated 22" August, 2008. The
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description of the land sold as mentioned in the said registered Sale Deed is

set out hereinbelow for ready reference:

"9) T a7 SITHR
8. 9. & g
3¢3/3 0-¢§ 0-¥o
gl &, o-¢o
gra<h) I+
8. 9. & a
o-¥o o-30
&R} Rl
gt g iar
qd .- 7. 4. 3¢3[ ¢
gfaror.- 7. 5. 3¢3/ 3 9t Riceiep
gfdg - 7. 7 ¥30/

FI:- T 9, 3¢3[3/R
2) RIeerer g afgw aryt aféior - 3w
grefid ool guid gardes T afgardia

(Emphasis Supplied)
10. By mutation entry No. 1297 dated 24™ March, 2009 certified
on 30™ April, 2009 said Sale was recorded in record of rights. In the said

mutation entry, the existence of said road and right to use of the said road is

specifically mentioned.
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11. Thus it is clear that this registered Sale-Deed proves the
existence of road on balance portion of part of Gat No. 383/3. It is also
significant to note that the right to use said road is specifically mentioned in

the aforesaid mutation entry.

12. The Petitioner No. 3 has purchased balance portion of said Gat
No. 383/3 by registered sale deed dated 28" January, 2014. The description
of the property which has been purchased by the Petitioner No. 3 as set out

in the said registered sale deed is set out hereinbelow for ready reference:-

"7 T a7 X Icace
8. 3R, &g
3¢3/3 0-¢3 o-¥o
g o-co
gridht gfgroteft argl feeardt agof afa=
8. 3R &g
o-¥3 o-0
g o-Zo
&R} Rl
gl T T
qd .- 7. 4. 3¢3[ ¢
gferor- foved w&ar

g - 7. 7 ¥30/3
JR - 7. 7. 3¢3[ 3 deht
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Thus it is clear that the balance portion of said Gat No. 383/3 is
purchased by the Petitioner No. 3. It is significant to note that existence of

said road is specifically mentioned in the said registered Sale-Deed.

13. In the above background the Respondent No. 1 filed case under
Section 5 (2) of the said Act on 14" September, 2016. It is contention of the
Respondent No. 1 in the said Case No. Road/SR 20/2016 that right to use
said road has been given to the Respondent No. 1 by said registered Sale
Deed dated 22" August, 2008 and since the date of the said registered Sale
Deed, Respondent No. 1 is using the said road. It is further contention of
the Respondent No. 1 that on 6" September, 2016, the Petitioners
obstructed the Respondent No. 1 from using the said road. It is contended
that the Petitioners are deliberately making partition on the said portion of
the road. The Petitioners have started cultivation of pomegranate on the said

portion of the road.

14. The Petitioners filed reply on dated 25" October, 2016 to said
Case No. Road/ SR 20/2016 by contending that such road is not in

existence and therefore the case be dismissed. The case cannot be decided
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without leading the evidence and that there is another road available from
adjoining Gat No. 382/1 which was on the East side of Gat No. 383/3
belonging to the relative of Respondent No. 1 and the same is suppressed

by the Petitioner.

15. It appears that in the meanwhile the Tahsildar conducted spot
inspection and accordingly Panchanama of said spot inspection was
recorded on 20™ October, 2016 between 11:00 to 11.30. The contents of the
said Panchanama clearly shows that, the said road is in existence and recent
cultivation was observed and it is also observed that some obstruction was

created on the said road.

16. Both the authorities namely Tahsildar, Malshiras as well as
Sub-Divisional Officer, Malshiras Sub-Division, Akluj concurrently
observed that the registered Sale Deed mentions about the existence of road
and right is given to use the said road and accordingly, mutation entry
No0.1297 was executed. It is also found that the obstruction was made
before four to five days and recent cultivation was seen by which the road
was obstructed. In view of this, the Tahsildar, Malshiras, directed that the

said obstruction be removed and granted injunction against the Petitioner
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directing him not to obstruct user of said road by the Respondent No. 1. The
said order is confirmed by the Sub-Divisional Officer, Malshiras Sub-

Division, Malshiras, Akluj.

17. Mr. Deshmukh, vehemently submitted that the prayer sought in
the Application filed under Section 5(2) of the said Act is only for
injunction and not for removal of obstruction and therefore, the Tahsildar

granted relief beyond the prayer sought in the Application.

18. Section 8 of the Said Act reads as under:-

“Where a petition not in the form of a plaint is
presented to the Mamlatdar and the subject matter thereof
appears to fall within the scope of Section 5, the Mamlatdar
shall explain to the person presenting the petition the nature
of the reliefs afforded by this Act and shall inquire whether
the petitioner desires to obtain relief thereby. If the
petitioner expresses a desire so to obtain relief, the
Mamlatdar shall endorse the desire on the petition which
shall thereupon be deemed to be a plaint presented under

Section. 7.”
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Thus, what is contemplated under Section 8 of the said Act is
that even if, the complaint presented in the Mamlatdar’s Courts Act is not in
the proper form, the Mamlatdar has to explain to the person nature of the
reliefs afforded by the said Act and to inquire with the Petitioner whether he
is desired to obtain such relief. If the Petitioner expresses desire to obtain
such relief immediately to endorse the desire on the petitioner and

thereupon the plaints be deemed to be the plaint presented under Section 7.

19. In this particular case the Respondent No. 1 has specifically
mentioned in the Plaint that the Petitioners have created obstruction on the
said road and also carried out cultivation so as to obstruct the use of said
road. The reliefs sought by the Respondent No. 1 are reproduced
hereinbelow for ready reference :-

")) SISIeRTE HTeiehie T da% 3¢3( 3 7 Ul aroye et

IR Tiefld &I STIGeRI &@d: 3R SaRTATST g§3hd

YT He 74 31T HAT3 §%H I Il

§) T&gd &rar Aaedier gigvfia Ge-rET §l59dd a1 ges
SfSifglsd galgd drehla 75t 13l 3iTg &TeR STTSaR] fd%eg ar
g Sraifeqr sffaw fAerrer glsuda 718 $meer vl arar fg
fa=id.
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&) TRST HIGeld 3iof Goed e GRar-1i1l e,

3) Tev f[Aorerd simaseauiigidl gidlg geq Az fo
fa=dt.

3) 3R g7 & =TT §%H grdd.”

It is clear that, in prayer clause (a) injunction is sought and in
prayer clause (b) prayer is sought that till the inspection panchanama is
prepared, the injunction be given against the Petitioner. It has already come
on record that accordingly, inspection was made and panchanama was
prepared on 20" October, 2016. The panchanama clearly shows that not
only the Petitioners obstructed the user of the said road but carried out

cultivation so that the said road is closed.

20. Section 5 of the Mamlatdar’s Courts Act, 1906 inter-alia
provides as under:-

“5. Powers of Mamlatdars' Courts. - (1) Every Mamlatdar
shall preside over a court, which shall be called a
Mamlatdars' Court, and which shall, subject to the
provisions of sections 6 and 26, have power, within such
territorial limits as may from time to time be [fixed by the

State Government] -

(a)....
(b)....
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Power to issue injunction. - (2) The said Court shall also,

subject to the same provisions, have power within the said

limits, [where any impediment referred to in sub-section

(1) is erected, or an attempt has been made to erect it, or],

when any person is otherwise than by due course of law

disturbed or obstructed, or when an attempt has been

made so to disturb or obstruct any person, in the

possession of any lands or premises used for agriculture or
grazing, or trees, or crops, or fisheries, or in the use of
water from any well, tank, canal or water-course, whether
natural or artificial, used for agricultural purposes, or in
the use of roads or customary ways thereto, to issue an
injunction to the person [erecting or who has attempted to
erect such impediment, or] causing, or who has attempted
to cause, such disturbance or obstruction, requiring him
to refrain [from erecting or attempting to erect any such
impediment or], from causing or attempting to cause any

further such disturbance or obstruction.

Suits to be filed within six months. - (3) No suit shall be
entertained by a Mamlatdar's Court unless it is brought
within six months from the date on which the cause of

action arose.

Cause of action. - (4) The cause of action shall be deemed

to have arisen on the date on which the [impediment to the
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natural flow of surface water or the] dispossession,
deprivation or determination, of tenancy or other right
occurred, or on which the [impediment,] disturbance or
obstruction, or the attempted [impediment or] disturbance

or obstruction, first commenced.”

(Emphasis Supplied)

21. Section 5 of the said Act clearly shows that Mamlatdar has got
wide power of directing removal of obstruction. Thus, there is no substance
in the submission raised by the learned counsel appearing for the Petitioners
that the Mamlatdar has gone beyond the relief sought in the Petition. The
relief sought in the case can be modified. In this particular case the case is
specifically filed under Section 5 (2) of the said Act. Under Section 5 (2)
wide power is conferred on the Mamlatdar. In the Petition itself, the
Respondent No. 1 has averred that the Petitioners have obstructed the
Respondent No. 1 from using the said road and for that purpose has recently
planted trees. The same is established by the said panchanama. Therefore,
Tahsildar has not committed any illegality for passing the direction of
removal of obstruction, which has been passed by both Tahsildar and Sub-

Divisional Officer concurrently.
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22. Therefore there is no substance in the Writ Petition and the

same deserves to be dismissed.

23. At this stage, Mr. Deshmukh prayed for continuation of ad-
interim relief which is in operation till date. However, the factual position
on record shows that the Petitioners were completely aware about the right
of the Respondent No. 1 of user of said road as the same is mentioned in the
record of rights. The user of the road is recorded and mentioned in the
registered sale deed dated 22" August, 2008 and also in the registered Sale-
Deed dated 28™ January, 2014 as well as in mutation entry No. 1297 dated
24™ March, 2009 regarding the same Gat number. The factual position on
record clearly show that the Petitioners have illegally obstructed the
Respondent No. 1 from user of said road. Therefore no case is made out for

continuation of ad-interim relief.

24, I find no illegality or perversity in the impugned orders.

Therefore, the Writ Petition is dismissed with no order as to costs.

(MADHAV J. JAMDAR, J.)
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