Order No.

2.

IN THE HIGH COURT OF ORISSA AT CUTTACK
CMP No. 743 of 2021

Dharanidhar Routr ... Petitioner
Mr. Amit Prasad Bose, Advocate

-versus-

Babaji Charan Rout ... Opp. Parties
Mr. Bibekananda Baisakh, Advocate

CORAM:
JUSTICE K.R.MOHAPATRA
ORDER
28.06.2022
1. This matter is taken up through-Hybtid'mode.
2. Petitionér in this{CMP!seéks to assail the.order dated 8™

November, 2021 (Annexure=1) passed in CS No.4133 of 2014,
whereby learned Civil Judge !(Junior Division), Kendrapara
refused’ tostay further proceeding of theTCivil Suit during
pendency.of consolidation proceeding.

3. Mr. Bose, learned counsel for the Petitioner submits that
the Consolidation, Officer,. Kendrapara in Objection Case
No0.3376 of 1985 directed to record the land in question in the
name of the Plaintiff/Opposite Party. Assailing the same, father
of the Defendant/Petitioner preferred Revision Case No.102 of
2007 before the Commissioner, Consolidation, Odisha, Cuttack.
On consideration, learned Commissioner remitted the matter
back to the Consolidation Officer, Kendrapara for its disposal.
Being aggrieved, the Plaintiff/Opposite Party preferred W.P.(C)
No0.3912 of 2010 before this Court, which was allowed.

Assailing the same, the present Petitioner/Defendant has filed
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W.A. No.554 of 2016. Finding prima facie case, this Court has
issued notice in the writ appeal and the matter is sub judice.
Petitioner/Defendant has not filed any interim application in the
said writ appeal. Alleging that the Defendant created
disturbance in the peaceful possession, the Plaintiff/Opposite
Party filed CS No.4133 of 2014 with a prayer to restrain
permanently the Defendant/Petitioner from dispossessing him
from the suit joint family building along with other
consequential reliefs. Due to pendency of the consolidation
proceeding in WA No,554=0£.2016, the Defendant/Petitioner
filed an appli€atiofi, under Seétion "4(4) of the Odisha
Consolidation jofsHoldings and Prevéntion ofiFragmentation of
Land Act, 1972, (for sheit:i€enselidation Act’)with a prayer to
stay furthet, proceedingi:of-the suit till diSpoesal of the writ
appeal, It is his submission; thatiwhile adjudicating the issue of
injunction,_learned trial ;€oust-has to incidentally;'delve into the
issue ofititle in respeCtmof=the suit land. Bgfore passing a
decree/order of injunction, learned trial Cougt has to opine that
the party seeking “infunctiofi’hasy title ower the suit property.
Thus, the prayer of the*Petitienét-Defendant comes within the
fold of Section 4(4) of the Consolidation Act. As such, further
proceeding of the suit ought to have been stayed by the learned
trial Court during pendency of the consolidation proceeding.

3.1  However, the prayer of the Petitioner-Defendant was
turned down by the learned Civil Judge (Junior Division),
Kendrapara vide order dated 8" November, 2021. Assailing the
same, the present CMP has been filed.

4. Mr. Baisakh, learned counsel for the Opposite Party

submits that earlier this Court vide order dated 21* June, 2017
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in CMP No.336 of 2016 directed for disposal of the suit, i.e.,
CS No0.4133 of 2014 within six months. However, the said suit
is still pending.

5. This Court vide order dated 23™ December, 2021 issued
notice in the matter and directed stay of further proceeding in
CS No.4133 of 2014 pending before learned Civil Judge (Junior
Division), Kendrapara till the next date.

6. Section 4(4) of the Consolidation Act is relevant for

consideration of this case, which reads as follows.

“4. Effect of Not jon-_ Upon the publication of
notification iss ub-sec on. (1) of Section 3 in the

jtea und
Official Gaz e er after set forth, shall
subjeg 0vz tbc, ensue in the
r A ; .

area till the publzca

for the parties and on
perusal of the materials on record, it appears that the
Commissioner, Consolidation has remitted the matter back to
the Consolidation Officer, Kendrapara. Assailing the same,
Plaintiff/Opposite Party filed W.P.(C) No.3912 of 2010, which
was allowed. Assailing the same, the Petitioner/Defendant has
filed WA No.554 of 2016, which is pending for consideration.

8. Law is well-settled that a suit for injunction is
maintainable during pendency of the consolidation proceeding.
Further the provision of Section 4(4) of the Consolidation Act
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makes it clear that suit or proceeding for declaration of right,
title and interest over the land situated within the consolidation
area shall abate during pendency of the consolidation operation.
Admittedly, CS No.4133 of 2014 is not for declaration of right,
title or interest. It is filed for permanent injunction simplicitor.
Merely because the Court has to incidentally go into the
question of title while adjudicating a suit for injunction, that
cannot be a ground either to stay the proceeding of the suit or

abate the same during consolidation operation. It is more so

because in a suit for peumanentinjunction no declaratory relief

for right, titles6

I I in res
present cas r er for stay of

suit doe

d. Moreover, in the

such cas

for stay

further

o witnesses by the time the 1

VQR llslgtp‘

committed no illegality efuSing to grant stay of further

examined 1 pugned order was

passed. In th med trial Court has
proceeding of the suit. Hence, I am not inclined to interfere
with the impugned order.
0. Accordingly, the CMP stands dismissed being devoid of
any merit.

Issue urgent certified copy of the order on proper
application.

(K.R. Mohapatra)
Judge
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